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United States Court of Appeals for |the 

District of Columbia 

■ . . 

I 

I 

No. 6354. i 

i 

Fairmount Cemetery Association, Petitioner] 

vs. 

i 

Guy T. Helvering, Commissioner of Internal Revenue. 

I 

— 

i 

i 

I 

1 Docket No. 55570. 

Fairmount Cemetery Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Taxpayer: John A. Stolp, C. P. A., Paul E. Shorb, 
Esq., M. P. Wormhaudt, Esq. 

For Connn’r: Nathan Gammon, Esq. 


Docket Entries. 


1931. 


Apr. 6. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

6. Copy of petition served on General Counsel. 

May 21. Answer filed bv General Counsel. 

Jun. 5. Copy of answer served on taxpayer. General Cal¬ 
endar. 

1932. | 

Dec. 23. Hearing set Jan. 25, 1933. | 

4 4 30. Motion for Circuit Hearing at Denver filed bv tax- 

payer. 1/5/33 granted. 

1933. | 

Jan. 5. Motion to place on Circuit Calendar granted. 

1—6354a 


i 

i 

i 

i 
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1933. 

Aug. 18. Hearing 1 set for week of October 9, 1933, at Den¬ 
ver, Colorado. 

Oct. 10. Hearing had before Mr. Lansdon, Div. 8, on 
merits. Consolidated with Dockets 63753 and 
70639. Stipulation of facts filed. Briefs due 
60 days from date. 

44 9. Subpoena issued (2) M. C. Bogue and A. D. Wil¬ 

son. 


44 10. Subpoena served. 

44 24. Transcript of hearing of Oct. 10, 1933, filed. 

Dec. 7. Motion for extension to 12/20/33 to file brief filed 
by General Counsel. 12/8/33 granted. 

44 8. Brief and proposed findings of fact filed by tax¬ 

payer. 

4 4 20. Brief filed bv General Counsel. 

1934. 

May 16. Findings of fact and opinion rendered, Mr. Lans¬ 
don, Div. 8. Decision will be entered for the 
Commissioner. 

44 22. Decision entered, Mr. Lansdon, Div. 8. 

Jul. 26. Notice of the appearance of Paul E. Shorb as 
counsel for taxpayer filed. 

44 27. Motion to fix amount of bond in the sum of $34,000 

filed by taxpayer. 

44 27. Motion to fix amount of bond in the sum of $34,000 

granted. 

Aug. 13. Notice of the appearance of M. P. Wormhaudt as 
counsel for taxpayer filed. 

44 17. Stipulation of venue filed. 

44 17. Petition for review by U. S. Court of Appeals of 

I). C. with assignments of error filed by /ax- 
payer. 

44 17. Proof of service filed. 


2 


1934. 

Oct. 11. Agreed statement of evidence lodged. 

44 11. Agreed praecipe filed. 

44 11. Proof of service filed. 

44 11. Motion to certify and transmit original exhibits 

to IT. S. Court of Appeals for the District of 
Columbia filed by taxpayer. 


I 

i 
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1934. | 

“ 13. Agreed statement of evidence approved apd or¬ 

dered filed. 

“ 15. Order to transmit exhibits to the U. S. Coijirt of 

Appeals of D. C. entered. 

“ 16. Order enlarging time to Nov. 15, 1934, to | com¬ 

plete record entered. 

! 

3 Docket No. 63753. i 

Fairmount Cemetery Association, Petitioner, j 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Appearances : 

For Taxpayer: John A. Stolp, C. P. A.; Paul E. Shorb, 
Esq., M. P. Wormhaudt, Esq. 

For Comm’r: Nathan Gammon, Esq. 

Docket Entries. 

1932. j 
Apr. 2. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

“ 2. Copy of petition served on General Counsel^ 

Jun. 1. Answer filed bv General Counsel. 

Jul. 16. Copy of answer served on taxpayer. General! Cal¬ 
endar. 

1933. I 

Apr. 29. Hearing set 5/18/33. j 

4 4 25. Motion for Circuit Hearing at Denver, Colorado, 

filed by taxpayer. 5/2/33 granted. 

Aug. IS. Hearing set week beginning Oct. 9, 1933, at bea¬ 
ver, Colo. 

Oct. 10. Hearing had before W. C. Lansdon, Div. 8. [Sub¬ 

mitted on merits. Consolidated with Dockets 
55570 and 70639. Stipulation of facts bled. 

Briefs due in 60 davs. 

“ 9. Subpoenas issued to M. C. Bogue and A. D. jVVil- 

son. 

“ 10. Subpoenas served. 

“ 24. Transcript of hearing of Oct. 10, 1933, filed, j 


i 

i 
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Dec. 7. Motion for extension to 12/20/33 to file brief filed 
by General Counsel. 12/8/33 granted. 

44 8. Brief and proposed findings of fact filed by tax¬ 

payer. 

4 * 20. Brief filed bv General Counsel. 

1934. 

May 16. Findings of fact and opinion rendered, W. C. 

Lansdon, Div. 8. Decision will be entered for 
respondent. 

44 22. Decision entered, Div. S. 

Jill. 26. Notice 1 of appearance of Paul E. Shorb as counsel 
for taxpayer filed. 

44 27. Motion to fix amount of bond in the sum of $34,000 

filed by taxpayer. 7/27/34 granted. 

Aug. 13. Notice of the appearance of M. P. Wormhaudt as 
counsel for taxpayer filed. 

44 17. Stipulation of venue filed. 

44 17. Petition for review by U. S. Court of Appeals of 

D. C. with assignments of error filed by tax¬ 
payer. 

44 17. Proof of service filed. 

Oct. 11. Agreed statement of evidence lodged. 

44 11. Agreed praecipe filed. 

44 11. Proof of service filed. 

44 11. Motion to certify and transmit original exhibits 

to the Court of Appeals of D. C. filed by tax¬ 
payer. 

4 

1934. 

Oct. 13. Agreed statement of evidence approved and or¬ 
dered filed. 

44 15. Order that exhibits as per petitioner’s motion be 

transmitted to the U. S. Court of Appeals of 
D. C., to be returned when they have served 
their purpose, entered. 

44 16. Order enlarging time to Nov. 15, 1934, for trans¬ 

mission and deliverv of record entered. 
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5 Docket No. 70639 | 

I 

Faikmount Cemetery Association, Petitioner, ! 

' i 

v. 

i 

Commissioner of Internal Revenue, Respondent] 
Appearances: 

For Taxpayer: John A. Stolp, Esq., Paul E. Sliorb, iEsq., 
M. P. Wormhaudt, Esq. 

For Comni’r.: X. Gammon, Esq. 

Docket Entries . 

1933. 


Mar. 23. Petition received and tiled. Taxpayer notified. 
(Fee paid.) ! 

“ 23. Copy of petition served on General Counsel, j 

Mav 6. Answer filed by General Counsel. 

“ 13. Copy of answer served on taxpayer. General 

Calendar. 

“ 19. Motion for Circuit Hearing at Denver filed by tax- 

payer. 5/19/33 granted. 

Aug. 18. Hearing set week beginning Oct. 9, 1933, Deliver, 
Colorado. 

Oct. 10. Hearing had before W. C. Lansdon, Div. 8. Sub¬ 
mitted on merits. Consolidated with Dockets 
55570 and 63753. Stipulation of facts jfiled. 

Briefs due 60 davs from date. 

* 

Oct. 9. Subpoenas issued to M. C. Bogue and A. D. Wil¬ 
son. 

“ 10. Subpoenas served. 

“ 24. Transcript of hearing of 10/10/33 filed. j 

Dec. 7. Motion for extension to Dec. 20, 1933, to file brief 
filed by General Counsel. 12/8/33 granted! 

“ 8. Brief and proposed findings of fact filed by!tax¬ 

payer. 

“ 20. Brief filed bv General Counsel. 

1934. " ! 

May 16. Findings of fact and opinion rendered, W|. C. 

Lansdon, Div. 8. Decision will be entered for 
respondent. 

“ 22. Decision entered, Div. 8. 


Aug. 18. 


Oct. 10. 


“ 10. 
“ 24. 

Dec. 7. 


4 4 20 . 
1934. 
May 16. 


i 
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1934. 
Jul. 26. 

< < 27 . 

Aug. 13. 

“ 17. 

“ 17. 


“ 17. 

Oct. 11. 
“ 11 . 
“ 11 . 
“ 11 . 


i i 1 O 

To. 

“ 15. 


“ 16. 


Notice of appearanee of Paul E. Shorb as counsel 


filed. 

Motion to fix amount of appeal bond in the sum 
of $34,000 filed by taxpayer. 7/27/34 granted. 

Notice of appearance of M. P. AVormliaudt as 
counsel filed. 

Agreement for review bv Court of Appeals of 
D. C. filed. 


Petition for review by U. S. Court of Appeals of 
D. C. with assignments of error hied by tax¬ 
payer. 

Proof of service filed by taxpayer. 

Agreed statement of evidence lodged. 

Agreed praecipe filed. 

Proof of service filed. 

Motion to send up the original exhibits to the 
U. S. Court of Appeals of D. C. filed by tax¬ 


payer. 

Agreed statement of evidence approved and or¬ 
dered filed. 

Order that respondent \s original exhibits as de¬ 
scribed in taxpayer’s motion of 10/11/34 be 
transferred to U. S. Court of Appeals of D. C. 
and later be returned to the Board when they 
have served their purpose, entered. 

Order enlarging time to Nov. 15,1934, to transmit 
and deliver record entered. 


6 [Stamp:] IT. S. Board of Tax Appeals. Filed April 

6, 1931. 

United States Board of Tax Appeals. 

Docket No. 55570. 

Fairmount Cemetery Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

March 31,1931. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 


GUY T. HELVEKING, COMMISSIONED. 


of Internal Revenue in his notice of deficiency IT:;tR:E:5 
—DGS-60D, dated February 14, 1931, and as a bajsis for 
this proceeding* alleges as follows: 

1. The petitioner is a Colorado corporation with its prin¬ 
cipal office in the Security Building (formerly in the First 
National Bank Building), Denver, Colorado. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed on February 14, 1931. 

3. The tax in controversy is income tax for the calendar 

rears ended December 31, as follows: 

•> • 


Doficienev. 


1927 . $7,545.99 

1928 . 4,637.34 


! T >» 

Controversy. 

$t),545.99 
4.637.34 


Totals . $12,183.3: 


$12,183.33 


4. The determination of the tax set forth in the said 
notice of deficiency is based upon the following errors: 

I. The Commissioner erred in not including* in the cost 
of land sold the correct fair market value as of March 1, 
1913, of said land. 

II. The Commissioner erred in not including as income 
of the petitioner, the income of the perpetual care fund. 

III. The Commissioner erred in not including* as expense 
of the petitioner, expenditures made for perpetual eiirc. 


Facts. 


5. The petitioner was incorporated February 20j 1890, 
under the laws of 1 lie State of Colorado, operating* the 
Fairmount Cemetery at Denver, Colorado. 

6. In 1910 the petitioner acquired all the capital stock of 
the Riverside Cemetery situated in the City of Denver, 
Colorado, thereafter operating both the Fairmount jCeme- 
tcry and the Riverside Cemeterv. 

7. In operating the two cemeteries the petitioner sells 
land for burial purposes only; maintains a crematory and 
greenhouses; provides for the perpetual care of graves and 
burial lots; and engages in such other activities as arc in¬ 
cidental to the above stated operations. 

8. In the year 1890 A. D. the petitioner acquired ap¬ 
proximately five hundred sixty (560) acres of land known 
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as Fairmount Cemetery which in 1927 and 1928 is classified 
as follows: 

(a) Land sold prior to 1927, 

(b) Land platted on March 1, 1913, unsold December 31, 
1926, 

(c) Land unplatted on March 1, 1913, unsold December 
31, 1926. 


9. The taxes in controversy partially arise from the ques¬ 
tion of the correct March 1, 1913, value of land described 
in paragraph 8(b) and 8(c), being the land situated in the 

said Fairmount Cemeterv. 

•* 

10. On March 17, 1924, the petitioner presented to the 
Commissioner of Internal Revenue itemized schedules and 
a summarv schedule of all land sales from January 1, 1911, 
to February 28 (inclusive), 1913, the 26 months’ period 
immediately preceding March 1, 1913, as a basis for deter¬ 
mining the March 1, 1913, values of Fairmount Cemetery 
land described in paragraph 8(b) of this appeal for the 
purpose of correcting the income tax liability of the peti¬ 
tioner for the vear 1918 and for determining the correct 
tax liability in subsequent years. 

11. Exhibit B attached is a copy of the summary sched¬ 
ule described in paragraph 10 next preceding with the 
values adjusted i and accepted by the Commissioner on 
March 17, 1924, upon which basis the Commissioner of In¬ 
ternal Revenue made refunds to the petitioner in 1924 and 
1925 for the years 1918, 1919, 1920, and 1921. 

12. In preparing the income tax returns for the years 
1927 and 1928 the petitioner used as a cost of Fairmount 
Cemetery land sold for the respective years the Commis¬ 
sioner’s March 1, 1913, values as shown on Schedule B for 
land described in paragraph 8(b) and used for land 
described in paragraph 8(c) petitioner’s value as of 
March 1, 1913. 

13. In April, 1927, the petitioner engaged five real estate 
appraisers to determine the March 1, 1913, value of land 
described in paragraph 8(c) which said appraisers under 
date of April 9,1927, valued at seventy-eight (78) cents per 

square foot. 

8 14. The Commissioner in computing the deficiency 

in income taxes for the years 1927 and 1928, as shown 
by the deficiency letter dated February 14, 1931, heretofore 
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i 

described as Exhibit A, lias rejected the March lj 1913 
values of land described under paragraph 8(b) determined 
by him as shown in Exhibit B described in preceding! para¬ 
graphs 10 and 11; has also rejected the appraisal vajue of 
land described under paragraph 8(c) as determined by the 
petitioner’s appraisers as stated in preceding paragraph 
13, and has substituted in lieu thereof other and ilesser 
values. 

15. Prior to the year 1918 the petitioner owned p per¬ 
petual care fund the income from which together wi|h the 
general fund was used to maintain in good order thq land 
sold to certain lot and grave owners. 

16. Deeds issued to lot and grave owners contained the 
following covenant: 

“And the said party of the first part (the petitioner) 
hereby undertakes and agrees to perpetually maintain in 
good order the premises above described, and to gij~e all 
reasonable care to the cultivation of such grass, trees and 
flowers as may be sown or planted thereon, without expense 
to the said party of the second part, his heirs or assigns.” 

17. On September 12, 1918, a trust agreement was ex¬ 
ecuted by and between the petitioner and The Denvejr Na¬ 
tional Bank whereby the perpetual care fund was placed 
in irrevocable trust the income from which was to bq paid 
monthly to the petitioner to be devoted to the fulfillment 
of the covenants of the petitioner as incorporated ip the 
deeds to purchasers of cemetery lands. 

18. The original trust agreement provided (Sectioh e): 

“The Trustee shall receive for its services one-tenth of 
one per cent of the principal of said trust fund * * 

The first seventeen words of this section were jlater 
amended to read: “The Trustee shall receive for its [serv¬ 
ices three per cent of the net income from said fund,I plus 
any costs or attorney’s fees, laid out or expended bvjit in 
I he collection of the principal or interest thereof, andishall 
have a lien upon the trust fund for said compensation, and 
for any expenditures it may make in pursuance of thq au¬ 
thority granted to it by the terms of the preceding para¬ 
graph. ’ ’ 

19. Additions were and are made yearly to the trust [fund 
by the petitioner from its general fund and from the pro¬ 
ceeds of its land sales. 
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20. The income from the trust fund is paid monthly by 
the Trustee to the petitioner and said payments arc 
mingled with the petitioner's general funds. The petitioner 
pays all expenses for perpetual care from its general fund. 

21. The Commissioner of Internal Revenue in computing 

the net taxable income for the rears 1927 and 1928 holds: 

* 

9 “* “ * that the income from the trust fund is not 

income of the taxpayer to be reported as such, nor is 
the expenditure of such income deductible by it, but the 
income is received and expended by the taxpayer as agent 
for the trust in providing perpetual care for cemetery lots 
in accordance with the provisions made in deeds issued to 
the lot holders.” 

Wherefore your petitioner prays that the Board rule: 

T. That in computing the taxable income in each of the 
rears 1927 and 1928 the cost of land sold in Fairmount 
Cemetery be as follows: 

(a) For the land described in paragraph 8(b) those 
values shown in Exhibit B, which are the average per 
square foot values of sales for the 26 months’ period im¬ 
mediately preceding March 1, 1913; 

(b) For the land described in paragraph 8(c) seventy- 
eight (78) cents per square foot. 

II. That the income from the perpetual care fund in trust 
is the income of the petitioner and is to be reported as such. 

III. That the expenditures for perpetual care constitute 
expense of the petitioner and are to be reported as such. 

IV. That the deficiencv as found bv the Commissioner 

%/ %f 

for the said years should be redetermined as follows: 


1927 . $ none 

1928 . none 


Total . none 

V. And youf petitioner prays for such other and further 
relief as your Board may deem proper and meet. 

JOHN A. STOLE, 
Counsel for Petitioner , 

307 North Michigan Avenue, Chicago , Illinois. 
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10 State of Colorado, 

City and County of Denver, ss: 

i 

Wilfred Fullerton being dulv sworn savs that lib is the 

O *' 4. 

President of the Fairmoimt Cemetery Association,! before 

* # 'i 

named, that he has read the foregoing petition, or had the 
same read to him, and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, except as 
to those facts stated to be upon information and belief, and 
these facts he believes to be true. 

WILFRED FULLERtOX. 

Subscribed and sworn to before me this second!day of 
April, A. D. 1931. 

(Seal of William Junker, Notary Public, City & Coimty of 

Denver, Colo.) 

WILLIAM JUNKEr[ 

Notary Public. 

My commission expires April 1, 1934. 
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Exhibit A. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


Address reply 1o Commissioner of Internal Revenue and 
refer to XP-2-26-28. 

Feb. 14, ]L934. 

The Fairmont Cemetery Association, 

515 Security Building, 

Denver, Colorado. 

Sirs : 

You are advised that the determination of your tjax lia¬ 
bility for the years 1927 and 1928 discloses a deficiency of 
$12,183.33, as shown in the statement attached. j 
In accordance with section 274 of the Revenue [Act of 
1926 and section 272 of the Revenue Act of 1928, notice is 
hcrcbv given of the deficiency mentioned. Within sixty 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetefrmina- 
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tion of your tax liability for the years in which a deficiency 
is disclosed. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your returns by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 

! ‘ DAVID BURNET, 

Commissioner, 
By J. C. WILMER, 

Deputy Commissioner . 

Enclosures: Statement, Form S82, Form 870, Schedules 
1 to 4, inclusive. 

12 Statement of Ref urns Examined and Resulting Tax 

Liability. 


IT :AR :E-5—DGS-60D. 


Returns Examined. 


Parent Company— 


The Fairmont Cemetery Asso- 

90 

ciation, Denver Colorado 


Year. 

1927 

1928 


Forms. 


Consolidated 1120 
Consolidated 1120 


Subsidiary Company— 

Riverside Cemetery Associa- 

9f 

tion, Denver Colorado (Inac¬ 
tive) . 1927 

1928 


1122 

1122 
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Tax Liability. 

The Fairmont Cemetery Association. 

Tax Tax j 

Year. liability. assessed. Deficiency. 

1927 . $7,545.99 none $7)545.99 

1928 . 4,637.34 none 4)637.34 

- - - 1 - 

Totals. $12,183.33 $12^183.33 

The adjustments producing this deficiency are shown in 
detail in the attached schedules and are based upon a! Reve¬ 
nue Agent’s report, a copy of which was furnished ypu. 

A conference was held in the Revenue Agent’s office on 
your protests dated September 26, 1930, and Octobjer 10, 
1930, at which conference your contentions in regard to 
the income received from the Endowment Trust and the ex¬ 
penditure of such income, were conceded. However, this 
office has reversed the conferee’s decision and hold^ that 
the treatment shown in the original report is correct. It 
is noted that the same issues were involved in the j years 
1922 to 1926, and although these cases were appealed to 
the United States Board of Tax Appeals, before whiep. they 
are now pending, this point was not appealed, but was ap¬ 
parently acceptable to you. 

This office holds that the income from the trust fijmd is 
not income of the taxpayer to be reported as such, 
13 nor is the expenditure of such income deductible by 
it, but the income is received and expended by the 
taxpayer as agent for the trust in providing perpetual care 
for cemetery lots in accordance with the provisions mgde in 
deeds issued to the lot holders. 

It is contended that, unlike California corporations, Colo¬ 
rado cemetery associations are not governed by State, stat¬ 
utes as to trust funds for cemetery care. Nevertheless, in 
this case, a trust was created by the act of the corpora¬ 
tion itself, and was irrevocable. Although the company re¬ 
served the right to change the trustee of the fund, it was 
provided that no such change should “ lessen the obliga¬ 
tions of the party of the first part in respect of said en¬ 
dowment fund, and the rights of the lot holders ^here¬ 
under.” ! 


I 

I 
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Further, although the income was to be paid to the asso¬ 
ciation, it was clearly intended for perpetual care, and the 
trust agreement provides that if the association failed to 
provide such care, the income should be expended by the 
trust itself. The minutes of the stockholders’ meeting au¬ 
thorizing the establishment of the trust confirm this inten- 
lion, and specifically provide that the income from at least 
$150,000.00 of the fund must be spent on the Riverside 
Cemetery alone, the older of the two cemeteries. Due rec- 
ord was made of the income received from the trust fund, 
and proper expenditures for maintenance and care were 
made in excess of this amount. 

A copy of this letter has been mailed to Mr. Julius H. 
Grabow, in accordance with the power of attorney on file 
running to him. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax against you for 
the years 1927 and 1928, the Bureau will be unable to afford 
you an opportunity under the provisions of Article 1211 of 
Regulations 69 and/or Article 451 of Regulations 74 to dis¬ 
cuss your case before mailing formal notice of its determi¬ 
nation as provided by Section 274(a) of the Revenue Act 
of 1926 and/or Section 272(a) of the Revenue Act of 1928. 
It is, therefore, necessary at this time to issue this formal 
notice of deficiency. 

14 The Fairmont Cemetery Association. 

Year ended December 31, 1927. 


Schedule 1. 

Net Income. 

Net loss as disclosed by return. $(1,462.27) 

As corrected, net income... 55,896.21 

Net adjustment . $57,358.48 

Unallowable deductions and additional income: 

(a) Increase in reserve for taxes. ... $316.71 

(b) Adjustment to March 1,1913 value 

of land sold. 45,380.07 

(c) Expenditures from trust income. . 15,846.51 

Total .. $61,543.29 
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Nontaxable income and additional deductions: 

(d) Additional non-taxable income... $1,132.16 
(o) Inventory adjustment, repurchas¬ 
ers . 92.00 

(1*) Maintenance and repairs capital¬ 
ized . 2,610.15 

(g) Water rents collected, added to en¬ 
dowment fund. 300.50 


Total . 4,184.81 


Net adjustment as above. $57,35p.48 

Schedule 1-A. I 

Explanation of Items Changed. 

(a) The increase in the reserve for taxes has been jdis- 
allowed as an expense; taxes have been allowed as a de¬ 
ducted as paid, in accordance with the adjustments in pfior 
years. 

(b) The cemetery lots sold during the year were givejn a 

value of $64,392.71 on the return, as representing MarclrL 1, 
1913, value. The correct March 1, 1913, value determined 
on the basis established by the Bureau in prior years; is 
$19,012.64. * ‘ | 

(c) It is held that neither the income from the trust or the 
disbursement of such income for cemetery maintenance 
should be reported by the company. 

(d) Nontaxable interest was understated by $l,182jl6, 
representing $167.82 from trust fund securities, which hre 
eliminated in accordance with item (c) above, and $1,014.34 
exempt interest from securities other than those held by 

trustee. j 

15 (e) This item represents an adjustment shown on 

the return, but not on the books, and accordingly was 
reversed by the Revenue Agent. 

(f) These items were erroneously charged to improve¬ 
ments, but are deductible as expense, as they represent 
maintenance and repairs which did not add to the values! of 
assets already capitalized. 

(g) Amounts collected from lot holders for water u^ed 
in care of cemetery was reported as income, but represents 
an addition to the trust fund, nontaxable. 
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Schedule 2. 

Computation of Tax. 

Income Tax. 

Xet income for taxable year. $55,896.21 

Income tax 13%% . 7,545.99 

Total tax assessable. 7,545.99 

Tax assessed. none 

Additional tax to be assessed. $7,545.99 

Schedule 3. 

Year Ended December 31, 1928. 

Net Income. 

Net loss as disclosed by return. $14,834.84 

As corrected, net income . 38,644.52 

Xet adjustment .... $53,479.36 

Unallowable deductions and additional income: 

(a) Adjustment to cost of lots re¬ 

purchased . $225.48 

(b) Increase in reserve for taxes. .. . 182.19 

(e) Expenditures from endowment 

fund income . 16,472.32 

(d) Adjustment to March 1, 1913, 

value of land sold. 38,324.48 

Total . $55,204.47 

16 Nontaxable income and additional de¬ 
ductions : 

(e) Maintenance and repairs capital¬ 

ized . J. $535.40 

(f) Addition to endowment fund.... 256.75 

(g) Exempt interest . 932.96 

Total . 1,725.11 

Net adjustment as above. $53,479.36 
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Schedule 3-A. 


i 


i 

i 

i 

l 

i 


Explanation of Items Changed. 

i 


(a) 

(b) 
(o) 
(d) 


Adjustment made on return not on books, 
reversed by the Revenue Agent. 

See item (a), schedule 1-A. 

See item (c), schedule 1-A. 

See item (b), schedule 1-A. 

Correct March 1, 1913, value. 

Used on return. 

Difference. 


i 

i 

i 

I 


$17299.44 

55'623.92 


$38 


324.48 


(e) See item (f), schedule 1-A. 

(f) See item (g), schedule 1-A. 

(g) Additional nontaxable interest. 

Schedule 4. 
Computation of Tax. 


Income Tax. 


Net income for taxable year. $38,j644.52 

Income tax 12 per cent. 4,1637.34 

Total tax assessable. 4,637.34 

Tax assessed . j none 


Additional tax to be assessed. $4,1637.34 

17 Exhibit B. 

Fairmount Cemetery Association. 

Actual Sales of Lots and Graves. 


January 1, 1911, to February 28, 1913. 


Block number. 

Sales 

price. 

Area 
sq. ft. 

Average 
sq. ft. 
price. 

Values 
accepted by 
Commissioner 

A. 

.. SI,000.00 

515 

SI.9223 

SI.6223 

B. 

810.00 

1,060 

.9642 

.7642 

1. 

. 2,725.00 

2,066 

1.3190 

1.3190 

2. 

775.00 

383 

2.0235 

2.6235 

4. 

725.00 

416 

1.7428 

1.7428 

5. 

. 1,000.00 

660 

1.5152 

1.5152 

6. 

100.00 

160 

.6250 

.6250 

8. 

125.00 

128 

.9765 

.< 

^765 

10. 

75.00 

64 

1.1718 

i.: 

|L718 

12. 

65.00 

80 

.8125 

A 

^125 


2—6354a 
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Sales 

Block number. price. 

13. 275.00 

15. 250.00 

22 . 8,150.00 

23 . 14,S20.00 

24 . 1,390.00 

32 . 11,295.00 

33 . 11.4S0.00 

55. 5S0.00 

50. 16,796.00 

57. 1,030.00 

61 . 2,300.00 

62 . 6,410.00 

63 . 3,500.00 

70 . 2,495.00 

71 . 2.S50.00 

77. 145.00 


$91,166.00 

Single Graves— 

Block 20:193 graves. $3,7S8.00 

Block unendowed— 

Block 79:375 graves. $3,234.00 



Average 

Values 

Area 

sq. ft. 

accepted by 

sq. ft. 

price. 

Commissioner 

205 

1.3415 

1.3415 

240 

1.0416 

1.0416 

11,547 

.7058 

.7058 

13,051 

1.1355 

1.1355 

822 

1.6910 

1.1355 

10,504 

1.0753 

.8000 

14,103 

.SI 40 

.6250 

1,120 

.5178 

.517S 

29,288 

.5734 

.5734 

1,3S4 

.7442 

.7442 

3,093 

.7436 

.7436 

6.014 

1.065S 

1.065S 

1,520 

2.3026 

2.3026 

2,330 

1.0708 

1.070S 

4,056 

.7026 

.7026 

158 

.9177 

.9177 

104,967 

$ .SSO 


6,570 

S .57 

.57 

10,686 

$ .3027 

.3027 


18 [Stamp:] United States Board of Tax Appeals. 

Filed May 21,1931. 


United States Board of Tax Appeals. 


Docket No. 55570. 


Fairmount Cemetery Association, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 


Answer. 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for answer to the 
petition of this taxpayer filed April 6, 1931, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph No. 1. 

2. Admits that the notice of deficiency was mailed on 
February 14, 1931, but denies the remainder of paragraph 
No. 2. 

3. Admits the 1 allegations contained in paragraph No. 3. 

4. Denies that the respondent erred in determining or 
computing petitioner’s tax liability for the calendar years 
1927 and 1928, as alleged in subparagraphs I, II and III of 
paragraph No. 4. 
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5. Denies the allegations contained in paragraphs Xq. 5 

to Xo. 21, inclusive. I 

6. Denies generally and specifically each and every alle¬ 
gation not hereinbefore admitted, qualified or denied. | 

Wherefore, it is prayed that the petitioner’s appeal be 
denied. 

(Signed) C. M. CHAREST, j 

General Counsel ,i 
Bureau of Internal Revemle. 
Of Counsel: ! 

BRUCE A. LOW, j 

Special Attorney , 

Bureau of Internal Revenue. 

19 [Stamp:] U. S. Board of Tax Appeals. Filed April 

2, 1932. ! 

7 i 

United States Board of Tax Appeals. 

Docket Xo. 63753. I 


Fairmount Cemetery Association, Petitioner, ! 

vs. I 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Petition. j 

The above named petitioner hereby petitions for la re¬ 
determination of the deficiency set forth by the Corpmis- 
sioner of Internal Revenue in his notice of deficiency 
IT :AR :E-6—LBV-60-D, dated February 2, 1932, ancf as a 
basis of its proceeding alleges as follows: j 

1. The petitioner is a Colorado corporation with itsj prin¬ 
cipal office in the Security Building, City of Denver, |State 
of Colorado. 

2. The notice of deficiency (a photostatic copy of Which 

is attached and marked Exhibit A) was mailed to the peti¬ 
tioner on February 2,1932. I 

3. The tax in controversy is income tax for the calendar 

vear ended December 31,1929 as follows: 

* 


Deficiency asserted. $5,433.67 j 

In controversy . 5,433.67 
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4. The determination of the tax set forth in the said 
notice of deficiency is based upon the following error: 

I. The Commissioner erred in not including in the cost 
of land sold in Fairmount Cemetery in the year 1929 the 
March 1,1913 fair market value. 

5. The petitioner was incorporated February 20, 1890, 
under the laws of the State of Colorado, operating the Fair- 

mount Cemetery at Denver, Colorado. 

20 6. In operating the Fairmount Cemetery the peti¬ 

tioner sells land for burial purposes only; main¬ 
tains a crematory and greenhouses; provides for the per¬ 
petual care of graves and burial lots; and engages in such 
other activities as are incidental to the above stated opera¬ 
tions. 

7. In the year 1890 A. D., the petitioner acquired ap¬ 
proximately five! hundred sixty (560) acres of land known 

as Fairmount Cemetery which in 1929 is classified as 

* 

follows: 

(a) Land sold prior to January 1,1929. 

(b) Land platted on March 1, 1913 unsold prior to Janu¬ 
ary 1, 1929. 

(c) Land unplatted on March 1, 1913, platted subsequent 
to said date but prior to January 1, 1929. 

(d) Land unplatted on March 1, 1913, and unplatted as 
of December 31, 1928. 

8. The taxes in controversy arise over the fair market 
value as of March 1, 1913 of land sold in 1929 described in 
paragraph 7(b) and 7(c), being land situated in Fairmount 
Cemetery. 

9. The petitioner in filing its income tax return for the 
calendar year 1918 used as the cost of land sold the peti¬ 
tioner’s book value of said land as determined bv Lawrence 

m/ 

& Lawrence, Accountants and Engineers. This value was 
rejected by the Commissioner of Internal Revenue. The 
petitioner then presented to the Commissioner itemized 
schedules and a! summary schedule of all land sales from 
January 1, 1911, to February 28, 1913 (inclusive), the 
twenty-six months’ period immediately preceding March 
1,1913, as a basis for determining the March 1,1913, values 
of Fairmount Cemetery land for the purpose of determin¬ 
ing the income tax liability of the petitioner for the year 
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1918 and for determining the correct tax liability in subse¬ 
quent years. 

10. Exhibit B attached is a copy of the summary sched¬ 
ule described in paragraph 9 next preceding with the vjalues 
adjusted and accepted by the Commissioner on Mar^h 17, 

1924, upon which basis the Commissioner of Infernal 
21 Revenue made refunds to the petitioner in 1924 and 
1925 for the years 1918, 1919, 1920 and 1921. j 

11. For the calendar years 1922 to 1928 the Commissioner 
rejected the March 1, 1913, value theretofore allowed by 
him in making refunds for the years 1918 to 1921 inclusive 
and used the book value as established bv Lawreitce & 
Lawrence. These years are now on appeal before!your 
honorable Board. 

12. For the calendar year 1929 the Commissioner has 
rejected all March 1, 1913, values heretofore allowed or 
proposed by him and has used the appraisal value of En¬ 
gineer Revenue Agent John V. Richards. 

13. In April, 1927, the petitioner engaged five real estate 
appraisers to determine the March 1, 1913, value of ;Fair- 
mount Cemetery land. The appraisal value established 
by said appraisers is shown in Exhibit C hereto attached. 


Wherefore your petitioner prays that the Board ruje: 

I. That in computing the taxable income for the calendar 
year 1929 the cost of land sold in Fairmount Cemetejrv be 
as follows: 

(a) For the land described by Blocks in Exhibit Clthose 
values shown therein. 

(b) For the land not described by Blocks in Exhibit C, 
seventy-eight (78) cents per square foot. 

II. That the deficiency as found by the Commissioner 
for the said year be redetermined and no deficiency be 
found. 

III. And your petitioner prays for such other and fur¬ 
ther relief as your Board may deem proper and meet, i 

JOHN A. STOLE, j 
Counsel for Petitioned, 

307 North Michigan Avenue, Chicago, Illinois . 

! 
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22 State or Colorado, 

City and County of Denver, ss: 

Wilfred Fullerton being duly sworn says that he is the 
President of the Fairmount Cemetery Association, before 
named, that he has read the foregoing petition, or had the 
same read to him, and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, except as 
to those facts stated to be upon information and belief, and 
these facts he believes to be true. 

I WILFRED FULLERTON. 

Subscribed and sworn to before me this 28th day of 
March, A. D. 1932. 

[seal.] WILLIAM JUNKER, 

! Notary Public. 

My commission expires April 1, 1934. 

-•> Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address replv to Commissioner of Internal Revenue and 
refer to NP-2-C-29. 

Feb. 2, 1932. 

The Fairmount Cemetery Association, 

515 Security Building, 

Denver, Colorado. 

Sirs : 

You are advised that the determination of vour tax lia- 

•» 

bility and that of your affiliated companies for the year 
1929 discloses a deficiency of $5,433.67, as shown in the 
statement which is attached to and made a part of this let¬ 
ter. 

In accordance with section 272 of the Revenue Act of 
1928 and Article 16 of Regulations 75 relating to consoli¬ 
dated returns of affiliated corporations prescribed under 
section 141(b) of the Revenue Act of 1928, notice is hereby 
given of the deficiency mentioned. Within sixty days (not 
counting Sunday as the sixtieth day) from the date of the 
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mailing of this letter, you may petition the United States 
Board of Tax Appeals for a redetermination of your tax 
liability and that of you]' affiliated companies. 

However, if you do not desire to petition, you arje re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, Which¬ 
ever is earlier; whereas if no agreement is filed, interest 

will accumulate to the date of assessment of the deficiencv. 

%> 

Respectfullv, 

DAVID BURNET, 

7 i 

Coymmssioiier , 



I 

Form. Year. 


Parent Company— 

The Fairmount Cemetery Association, 

Denver, Colorado,. 1120 1929 

Subsidiary Company— 

Riverside Cemetery Association, 

Denver, Colorado . 1122 I 1929 

Tax Liabilitv. j 

i 

Tax liability of The Fairmount Cemetery Association 
and the subsidiary company above named as provided for 
in article 15 (a) of Regulations 75 prescribed under section 
141 (b) of the Revenue Act of 1928. 


Year. Tax liability. Tax assessed. Deficiency. 

1929 . $7,585.67 $2,152.00 $5,(433.67 

i 
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In accordance with article 16 (a) of Regulations 75, the 
deficiency will be assessed severally against each corpora¬ 
tion named above. 

The deficiency shown herein is based upon the report 
dated December 10, 1931, prepared by Revenue Agent F. L. 
Dixon, and transmitted to you under date of December 10, 
1931, which report is made a part of this letter. 

Due to the fact that the statute of limitations will pres¬ 
ently bar anv assessment of additional tax against you for 
the year 1929 the Income Tax Unit will be unable to afford 
you an opportunity to discuss your case before mailing 
formal notice of its determination as provided by section 
272 (a) of the Revenue Act of 1928. It is, therefore, neces¬ 
sary at this time to issue this formal notice of deficiency. 

v % 

A copy of this letter has been mailed your representative, 
Mr. John A. Stolp, 307 North Michigan Avenue, Chicago, 
Illinois, in accordance with the authority conferred in a 
power of attorney on file with the Bureau. 

It is noted that the same issue involved in the taxable 
year 1929 is now pending before the United States Board 
of Tax Appeals in your case for prior years. 

23 Copy. 

Treasury Department. 

Office of Internal Revenue Agent in Charge, Internal 
Revenue Service, Denver, Colorado. 

1133-FLD. 

December 10, 1931. 

In re Fairmount Cemetery Association. 

Date of Report : December 10, 1931. 

Recommendation: 


Year. Additional tax. Overassessment. Penalties. 

1929. $5,433.67 . 

Total. $5,433.67 


Fairmount Cemetery Association, 

515 Security Building, 

Denver, Colorado. 

Sirs: 

The recommendations which this office proposes to make 
with respect to your income tax liability as the result of 
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a recent examination by an internal revenue agent are 
shown in the statement attached. 

If you acquiesce in the proposed tax liability the enclosed 
Form 870 should be executed and forwarded to this | office. 
Your consent on Form 870 to the prompt assessment pi any 
deficiency indicated will stop the running of interest 1 ! to be 
assessed on such deficiency under the provisions of section 
283 (d) of the Revenue Act of 1926 or section 292 pf the 
Revenue Act of 1928, upon a date not later than thirty days 
after the filing of Form 870 properly executed. Unlesjs such 
consent is filed the interest to be assessed under tlje law 
upon any deficiency indicated runs to the date the de¬ 
ficiency is assessed and the assessment may be made only 
as provided by section 274 (a) of the Revenue Act o::‘ 1926 
and/or section 272 (a) of the Revenue Act of 1928. 

Should you desire to make immediate payment without 
awaiting formal assessment and notice and demand, you 
should communicate with the collector of internal revenue 
at Denver, Colorado, enclosing this letter, or a copy thereof. 
If payment is so made the interest period will ternjiinate 
on the date of payment. 

If you do not acquiesce in the proposed recommendations 
you should file a protest in writing with this office 'within 
15 days from the date of this letter. Any protest s0 filed 
will be given careful consideration, and, if you so desire, 
you will be given an opportunity for a hearing before the 
recommendations are forwarded to Washington. 

Arrangements will be made by this office upon your re¬ 
quest to answer any questions which may occur to you in 
your review of these recommendations. 

Respectfully, 

h. t. McCauley, ! 

Internal Revenue Agent in Charge. 

Enclosures: Statement of adjustments. Form 870. | 

HTMcC :mw. 
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26 Copy. 

1133-FLD. December 10, 1931. 

(Date Received). 

Form 870, 

Treasury Department, 

Internal Revenue Service. 

Revised February, 1931. 

Waiver of Restrictions on Assessment and Collection of 

Deficiency in Tax. 

Pursuant to the provisions of Section 274 (d) of the 
Revenue Act of 1926, and/or Section 272 (d) of the Reve¬ 
nue Act of 1928, the undersigned taxpayer waives the re¬ 
strictions provided in Section 274 (a) of the Revenue Act 
of 1926, and/or Section 272 (a) of the Revenue Act of 1928, 
and consents to the assessment and collection of a deficiency 
in income tax for the calendar vear ended Dec. 31, 1929, in 
the sum of $5,433.67, amounting to the total sum of $5,- 
433.67, together with interest thereon as provided by law. 

(Name)-. 

(Address)-. 

By-. 

Date:-. 

Note.— This waiver does not extend the statute of limita¬ 
tions for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 606 of the Revenue Act of 
1928, but its execution and filing at the address shown in the 
accompanying letter will expedite the adjustment of your 

income tax liabilitv as indicated above. 

* 

Where the taxpayer is a corporation, the waiver shall be 
signed with the corporate name, followed by the signature 
and title of such officer or officers of the corporation as arc 
empowered to sign for the corporation, in addition to which, 
the seal, if any, of the corporation must be affixed. 

27 Copy. 

Bureau of Internal Revenue, Income Tax Unit. 

Office .of Internal Revenue Agent in Charge, 

Denver, Colorado. 

(Date) -. 

Receipt is hereby acknowledged of report on an examina¬ 
tion for the year(s) 1929, prepared by Internal Revenue 


GUY T. HELVERING, COMMISSIONER. 


27 


Agent Frank L. Dixon under date of December 1, 1931,land 
transmitted to the undersigned under date of December 10, 
1931. 

FAIRMOUNT CEMETERY 
ASSOCIATION, 

515 Security Building j 
Denver, Colorado. 

By (Title)-. 

i 

Note.— If taxpayer is a corporation, the corporate }iame 
should be typed and signature should be by duly authorized 
officer of such corporation. 
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Copy. 

Prel im inary St ate m en t . 


In re Fairmount Cemetery Association, 515 Security I^uild- 

imr, Denver, Colorado. 

*- i 

i 

Date:—December 1, 19|31. 

# 

Examining Officer: Frank L. Dixon. 


Table of Contents. 

Schedule 1, Net Income, Year ended 12/31/29. j 
Schedule 2, Computation of Tax, Year ended 12/31/29. 
Exhibits A and B, Balance Sheets. 

Exhibit C. Analysis of Surplus and Reconciliation of 
Amended Surplus with Amended Taxable Income. 

Exhibit D, Reconciliation of Income per Books with In¬ 
come per Return and with Taxable Net Income. 

Exhibit E, 3/1/13 Value Applied to Sales. ! 


Year. 



Sum ilia rv. 


T«>tal tax 
liability. 


$7,585.67 


Deficiency 
in tax. 


$5,433.67 


< Ivorassess- 


I 

! 

I 


ment. 


I‘dial tie*. 


Net Deficiency in Tax, $5,433.67. 

Principal causes of Deficiency: 

March 1, 1913, value of lots sold. 

Officers with whom findings were discussed, anc} con¬ 
clusions : 

i 

i 
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The findings of the examination were discussed in full 
detail with Mr. Wilford T. Sliav, Secretary of the Com- 
pany, and Julius H. Grabow, C. P. A., tax accountant of 
the Association, who agreed as to changes but stated that 
formal protest would be made against the 3/1/13 values 
disallowed. 


Affiliation: 


Tlie Fairmount Ccmeterv Association, formcrlv owned 
the entire capital stock of the Riverside Cemetery Associa¬ 
tion, a corporation organized and incorporated under the 
laws of the State of Colorado in 1876. The Riverside Ceme¬ 
tery Association was liquidated in 1918 and the entire as¬ 
sets and liabilities were merged with the Fairmount Cemc- 
terv Association. 


29 The entire capital stock of the Riverside Ceme¬ 
tery Association was cancelled except $100.00 par 
value stock which is carried at a nominal value of $23.00. 


The Riverside Cemetery Association has no assets or 
liabilities: no operations since 1918, but its Charter is kept 
alive incase of subsequent need of a corporate charter. 

The entire operations arc conducted by the Fairmount 
Cemeterv Association. 

No affiliation schedules have been submitted as the sub- 
sidiarv exists in name onlv. 


March 1, 1913 Values: 

The question of the March 1, 1913, value of cemetery lots 
has been in controversy and appeal been made to the Board 
of Tax Appeals for prior years. Under date of November 
2,1929, a detailed valuation report has been made by Engi¬ 
neer Revenue Agent John V. Richards, setting forth the 
March 1, 1913, value of the cemetery property divided as 
follows: 

Improved at 3/1/13, valued at 80c per square foot. 

Partly improved 3/1/13, valued at 40? per square foot. 

Unimproved 3/1/13, valued at .03968 per square foot. 

These March 1, 1913, values, with costs subsequent re¬ 
duced to cost per square foot, is the basis used in this re¬ 
port as cost of lots sold in 1929. 
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Balance Sheets. 

i 

Balance Sheets as per books are shown without ajdjust- 
ment, as the time required to analyze footage s<j>ld to 
12/31/29 as to blocks and unimproved acreage woifild be 
unwarranted. 

I 

Perpetual Care Fund: 

j 

The corporation formed an irrevocable Trust, the ificome 
from which is used to assist in the care of the cemeteries. 
The income from the Trust is turned over to the corjapany 
by the Trustees to be used in the maintenance of the iceme- 
teries. However, this Trust income has been insufficient 
annually to meet the requirements. The Trust itselfj is in¬ 
creased each year by additions made to it by the corpora¬ 
tion. | 

30 The Trust funds are invested, in part, in non-tax- 
able securities. The income from these securities 
are handled by the Trustees for the perpetual care Of the 
cemetery, and are in no way income of the corporation al¬ 
though handled by the corporation for this purpose. The 
necessary expense paid by the corporation for the cire of 
the cemeteries, in excess of the income of the Trust for that 
purpose, is an allowable expense to the corporation and is 
automatically taken care of by charging as total expense 
the maintenance charges, and crediting the Trust iiicome. 


31 Schedule 1. 

Adjustments to Net Income. 

Year ended 12/31/29. 

Net income as disclosed by books. 

As corrected . 

Net adjustment as computed below. 

Unallowable deductions and additional income: 


(a) Donations . 387.00 

(b) Depletion disallowed . 9,218.85 


83,$96.73 
68,960.67 

14,3.36.06 

j 

I 

I 

j 

9,605.85 

i 


i 

i 


Total 
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Xontaxable income and additional deductions: 


(c) Endowment fund allowable. 6,180.00 

(d) Exempt, Interest on Municipal 

Bonds . 1,426.70 

(e) 3/1/13 Value of Property sold. . 16,335.21 

Total . 23,941.91 


Net adjustment as above. 14,336.06 


32 Schedule 1-A. 

Explanation of Items 

(a) Donations are an unallowable charge as expense to 
corporations for income tax purposes as per statute. 

(b) Amounts set up as cost of lots sold on books and 
credited to Reserve for Depletion, disallowed. 3/1/13 value 
allowed instead. See item (e). 

(c) Amount set aside by the Association to an irrevocable 
Endowment Trust for the perpetual care of graves, the in¬ 
come from which is used as far as possible for the mainte¬ 
nance of the cemetery, is an allowable deduction. 


12/31/28 Endowment Fund— 

Fairmount Cemetery. 138,840.82 

Riverside Cemetery. . 168,497.97 


307,338.79 

Association's Addition. ... 6,1S0.00 
Grave Owners’ Addition.. 4,728.00 
Premium on Bonds Sold. . 29.50 

- 10,937.50 


12/31/29 Endowment Fund. 318,276.29 

(d) The Association owned an average of $22,250.00 
Municipal Bonds exclusive of those held in the Irrevocable 
Trust, and the income from these bonds of $1,426.70 is 
exempt income as per statute. 

(e) March 1,1913 Value of cemetery lots and graves sold 
in 1929. 

The values as taken on the 1929 return are disallowed and 
the 3/1/13 values of properties sold in 1929 are based on 
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values as set up in the Engineer Revenue Agent’s report 
dated 11/2/29. See Exhibit E for full details. j 

3/1/13 Values: Fairmount Cemetery. 13,1^)1.41 

Riverside Cemeterv . 3,143.80 

..J_ 

Allowed Values. 16,385.21 

The question of 3/1/13 value has been protested for j:>rior 

years and has been tried before the Board of Tax Appeals 
but no decision has been rendered to date. 


33 Schedule 2. 

Compensation of Tax. 
Year ended 12/31/29. 
Income Tax. 

Net income for taxable year. 

Net income. 

Balance subject to tax. 

Income Tax 11 per cent. 

Total tax. 

Total tax assessable. 

Total previously assessed . 


i 


68,960.67 


68,9 

1- 

p0.67 

68,9^30.67 

__ 

/ , 0 , 

fe.67 

1 

1 

r* ** l 
/,0] 

35.67 


7,5|85.67 

2,1,52.00 


Additional tax to be assessed. 5,4|33.67 

34 Exhibit A. j 

Fairmount Cemetery Association. 

Balance Sheet 12/31/28. 


As per 

books. Dr. Cr. Amended. 

Assets 

Cash. 11 > 233.95 

Accounts Receivable. 61,281.00 

Inventories, Supplies. 6,150.00 

Endowment Fund— 

Cash. 2,300.00 

State Obligations. 183,900.00 

U. S. Obligations. 50,100.00 


I 
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Exhibit A—Continued. 


As per 

Assets. books. Dr. 

Stocks of Domestic Corporations_ 31,500.00 

Bonds of Domestic Corporations- 1,250.00 

Mortgages. 35,500.00 

Prepaid Insurance. 303.38 

Premium on Bonds carried as par. 370.71 

T 434 54 

Buildings and Pumping Plants. 78,442.67 

Improvements. 13,577.47 

Furniture and Fixtures City Office. ... 803.75 

Autos and Trucks. 5,335.15 

Cemetery Equipment. 2,400.00 

New Construction. 18,498.70 

Interest Accrued. 4,652.85 

Riverside Cemetery Association, Stock. 25.00 

Municipal Bonds. 40,000.00 


1,242,059.17 


Liabilities 

Accounts Payable. 581.25 

Endowments Contracted. 2,185.00 

Accrued Taxes. 3,492.53 

Dividends Payable. 12,000.00 

Endowment Fund Reserve. 307,338.79 

Reserve for Bad Debts. 4,000.00 

Reserve for Depreciat ion. 200,596.14 

Capital Stock. 600,000.00 

Surplus. 111,865.46 


1,242,059.17 


Cr. Amended. 


No change 


Exhibit A-l. 

Explanation of No Changes. 

As the adjusted taxable income is based on 3/1/13 values as allowed by En¬ 
gineer Revenue Agents reports, and as these values are the subject of protest 
before the Board of Tax Appeals for prior years, this year’s adjustment will also 
be protested. 

35 Exhibit B. 


Fairmount Cemetery Association. 
Balance Sheet 12/31/29. 


Assets 

Cash. 

Accounts Receivable. 

Inventory—Supplies. 

Endowment Funds— 

State Obligations. 

U. S. Obligations. 

Stocks of Domestic Corporations.... 
Bonds of Domestic Corporations.... 

Mortgages. 

Prepaid Insurance. 

Mausoleum Sales Expense. 

Land. 

Buildings and Pumping Plants. 

Improvements. 

Furniture and Fixtures, City Office.... 


As per 

boots. Dr. Cr. Amended. 

12,785.19 

51,700.48 

5,900.00 

176,800.00 

53,600.00 

31,500.00 

11,500.00 

40,000.00 

202.94 No change 

20,921.58 
695,609.01 
79,766.32 
14,158.67 
1,322.11 
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Assets. 

Autos and Trucks. 

Cemetery Equipment. 

New Construction. 

Interest Accrued. 

Riverside Cemetery Association, Stock. 

Contract Rec.—Mausoleum. 

Municipal Bonds. 


Exhibit A—Continued. 

As per 
hooks. 

. 5,335.15 

. 2,400.00 

. 281,381.36 

. 4,639.87 

tion, Stock. 25.00 

i. SO,501.50 

. 5,500.00 


Amended. 


Liabilities 

Notes Payable. 

Accounts Payable. 

Endowments Contracted. 

Contract Payable, Mausoleum. 

Interest Payable. 

Taxes Accrued. 

Mausoleum Sales deferred. 

Dividend Payable. 

Endowment Fund Reserve.... 

Reserve for Bad Debts. 

Reserve for Depreciation. 

Capital Stock. 

Surplus. 


1,975,549.18 


15,000.00 

1,035.75 

885.00 

515,230.00 

162.50 

2,841.06 

152,450.00 

12,000.00 

318,276.29 

4,000.00 

212,686.39 

600,000.00 

140,982.19 

1,975,549.18 


Exhibit B-l. | 

Explanation of No Changes. 

See explanation as shown in Exhibit A-l. 

30 Exhibit C. 

Fairmount Cemetery Association. 

Year Ended 12/31/29. 

. I 

Analysis of Surplus and Reconciliation of Amended Surplus with Amended 

Taxable Net Income. 

I 


Item. 


Surplus beginning of period.... 

Add- 

Income per books and corrected 

t axable net income. S3,296.73 

Nontaxable income per period: 

Municipal Bond Interest. 

2/1/13 Value of Property sold. 


Per books. 

11,865.46 


Amended, j 

111,865.46 


67,960.67 

1,426.70 

16,335.21 


Deduct— 

Dividends (dates): 

3/29/29, Cash. 12,000.00 

6/29/29, “ . 12,000.00 

6/29/29, “ . 12,000.00 

12/29/29, “ . 12,000.00 

3—6354a 


S3,296.73 
195,162.19 


86..722.5S 
- |—— 

198,388.04 


12,000.00 

12,000.00 

12,000.00 

12,000.00 
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Exhibit C. 

Item. Per book?.. Amended. 

Unallo wable deduct ions: 

Depletion on Lots Sold. 9,218.85 

Donat ions.. 3S7.00 

Other charges to surplus during 

period: 

Transfer to Endowment Fund 

for perpetual care. 6,180.00 


Surplus end of period 


54,180.00 57,605.So 

140,982.19 140,982.19 


37 Copy. 

Exhibit D. 

Fairmount Cemeterv Association. 

Year Ended 12/31/29. 

Reconciliation of Income Per Books With Income Per Re¬ 
turn and With Taxable Net Income. 

Net income per books . 83,290.73 

Additions— 

Donations ... J. 387.00 

Cost of Lots Booked. 9,218.85 

- 9,605.85 


92,902.58 

Deductions— 

Exempt Municipal Bond Interest... 1,426.70 

3/1/13 Value of Lots Sold. 62,232.22 

Credit to Endowment Fund for per¬ 
petual care J . 6,180.00 

Cost Riverside! Triangle. 500.00 

- 70,338.92 


Net income per return of taxpayer 


22,563.66 
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Additions— 

3/1/13 Value of Lots sold as above 

disallowed. 62,232.22 

Cost of Riverside Triangle disal¬ 
lowed as taken twice. 500.00 


62,73^.22 


Deductions— 

3/1/13 Value of Lots Sold allowed: 

Fairmount Cemetery. 

Riverside Cemetery . 


85,295.88 


13,191.41 

3,143.80 


* * V« ft * v t V V/ V*** T • • • • • • • • • • • A * V • V/ 

—- 16,335.21 

- 1 - 

Taxable net income as shown on Schedule 1 .. 68,9^0.67 


33 Exhibit E. 

Fairmount Cemetery Association. 

Sales of Properties of the Fairmount Cemetery and Riverside Cemeter/ and 
Application of 1/1/13 Values as Cost Against Sales of Property of thejFair- 
mount Cemetery as Valued in Engineer Revenue Agent’s Report Dated 
11 /2/29. IT :AR:ES: AP-J VR. 

Blocks from Total area Improvement Improvement Improvement 
which lots square cost 3/1/13 cost cost p^r 

were sold. feet. to 12/31/28. 1929. square f|>ot. 


Total area 
sguare 
feet. 


Block 2. 42,407 

27. 42,077 

31. 43,506 

34. 33,920 

45 . 35,950 

46 . 35,940 

47 . 23,489 

48 . 53,760 

53 . 42,281 

54 . 26,304 

55 . 63,708 

5S. 50,079 

62. 46,308 

72. 58,613 

76. 26,526 

80 . 42,100 

81 . 28,848 

85 . 19,938 

86 . 78,800 

87 . 57,696 

88 . 40,80S 

95. 21,280 

Single Shares 

84. 41,000 

Endowed Single 
Graves 

48. 53,760 

53 . 42,281 

54 . 26,304 

55 . 63,708 

80 . 42,100 

84 . 41,000 


4.00 


250.30 


Improvement Improvement 
cost 3/1/13 cost 

to 12/31/28. 1929. 

0 0 

500.11 118.69 

5,686.34 
2,379.16 

150.00 4.00 

5.349.41 

4.799.41 

5.449.42 

2,399.40 250.30 

1.193.74 
367.17 
367.17 

0 0 

3,301.52 

2.595.75 
2,598.74 

1,191.72 26.76 

702.76 0 

4,795.54 
6,732.70 
4,695.56 
4,445.50 

1,058.04 


26.76 

0 


5,449.42 

2,399.40 

1.193.74 
367.17 

2.598.74 
1,058.04 


250.30 


.01343 

.1307 

.0701fi 

.00428 

.14S84 

.20432 

.10137 

.06267 

.04538 

.00577 

.007^4 

.05633 

.09797 

.06173 

.04223 

.03524 

.06086 

.11669 

.11506 

.208(jl 

.02531 


.10137 

.0626(7 

.04538 

.00576 

.06173 

.02581 


i 
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Land 

Total 3/1/13 

Square feet 

Basis of 


value, 3/1/13 

value plus 

sold 

oo9t area 

Sales 

per sq. foot. 

improvements. 

1929. 

sold. 

price. 

.SO 

.SO 

28 

22.40 

60.00 

.03968 

.05311 

435 

23.10 

1,400.00 

.03968 

.1703S 

1,316 

224.22 

1,825.00 

.0396S 

.109S2 

330 

36.24 

350.00 

.03968 

.04396 

5,920 

260.24 

4,290.00 

.0396S 

.18S52 

4,739 

893.40 

4,6S5.00 

.03968 

.24400 

910 

222.04 

955.00 

.03968 

.14105 

3,396 

477.88 

2,990.00 

.03968 

.10235 

3,307 

338.47 

3,170.00 

.0396S 

.08506 

160 

13.61 

150.00 

.80 

.80577 

791 

637.36 

725.00 

.40 

.40734 

497 

202.45 

675.00 

.SO 

.80 

819 

655.20 

1.340.00 

.03968 

.09601 

3,274 

314.34 

3,380.00 

.03968 

.03765 

1,454 

200.14 

1,536.03 

.03968 

.10141 

200 

20.28 

250.00 

.03968 

.08191 

9,733 

797.23 

10,790.00 

.0396S 

.07492 

400 

35.96 

750.00 

.03968 

.10054 

IS,465 

1,856.47 

23,557.00 

.03968 

.15637 

7,236 

1,131.49 

14,800.00 

.0396S 

.15474 

5.819 

900.43 

11,040.00 

.03968 

.24859 

5,162 

1,283.22 

IS.150.00 

.40 

.42581 

1,060 

447.10 

544.00 

.03968 

.14105 

1,648 

232.45 

1,036.00 

.03968 

.10235 

6,464 

661.59 

3,780.00 

.03968 

.08506 

2,840 

241.57 

2,412.00 

.80 

.80676 

40 

32.23 

35.00 

.03968 

.10141 

32 

3.25 

36.00 

.40 

.42581 

2.412 

1,027.05 

1,547.00 

40 

7. 

Exhibit E-l. 

Riverside Cemetery. 

3/1/13 
value per 
square feet. 

.60 

13,191.41 

Area 

sold 

1929. 

362 

116,257.03 

Sales 

Cost. price. 

217.20 515.00 

S. 


.60 

21 

12.60 25.00 

9. 


.60 

93 

55.80 100.00 

13. 


.60 

S14 

48S.40 670.00 

15. 


.60 

887 

532.20 830.00 

19. 


.60 

410 

246.00 440.00 

20 . 


.60 

288 

172.80 400.00 

23. 


.60 

27 

16.20 35.00 

26. 


.60 

107 

64.20 130.00 

Single Grave Sales. 

.20 

5,141 1,028.20 1,717.00 

Endowed Single Graves. 

.20 

1,551 

310.20 1,104.00 


3,143.SO 5,9G6.00 

Recapitulation. 

. 116,257.03 

. 5,966.00 


Fairmount Cemetery Sales 
Riverside Cemetery Sales. 


122,223.03 
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Costs. 


Fairmount Cemetery. 13,191.41 

Riverside Cemetery. 3,143.80 


Net Profit. 


10,335.21 16,3^5.21 

105,8(37.82 


Profit on Repurchased I^ots, sold. 1,662.94 

Profit on Repurchased Graves, sold. 2|76.00 

Net Profit on Sales. 107,8(26.76 

As per Return. 61, 9j29.75 

Net Increase. 45,$7.01 


Fairmount Riverside 
Cemetery Cemetery 

Fairmount Riverside lots re- lots rc- 
Ccmctcry. Cemetery, purchased, purchased. Totals. 

12/31/29 Sales. 3,77S.97 1,460.00 5,^38.97 

12/31/28 Inventorv... 8,188.55 2,184.27 
12/31/29 Purchases... 5,033.00 151.50 

13.221.55 2,335.77 

12/31/29 Inventorv... 10,370.82 1,610.47 

- - 

Cost Lots 

Sold. 2,850.73 725.30 2,850.73 725.30 3,676.03 

Net Profit. 928.24 734.70 1,662.94 


Single and Endowed Graves Repurchased, Sales. 


12/31/29 Sales. 

12/31/29 Sales En¬ 
dowed . 


40.00 


,40.00 


Cost Single. 
Cost En¬ 
dowed 


Profit. 


30.00 

315.00 66.00 


513.00 134.00 647.00 

--_ _ 

553.00 134.00 ([87.00 


345.00 66.00 345.00 66.00 jll.00 

. 208.01 6S.00 ^76.00 


42 [Stamp:] U. S. Board of Tax Appeals. Received 
Jun. 1,1932. f 

[Stamp:] United States Board of Tax Appeals. Filed 
Jun. 1,1932. 
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United States Board of Tax Appeals. 


Docket No. 63753. 

Fair mount Cemetery Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The respondent, by his attorney, C. M. Cliarest, General 
Counsel, Bureau of Internal Revenue, for answer to the 
petition of this taxpayer tiled April 2, 1932, admits and de¬ 
nies as follows : 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

5. Admits that the tax in controversy is income tax for 
tlie calendar year ended December 31. 1929, but denies that 
the amount in controversy is the sum of $5,433.67 as alleged 
in paragraph 3. 

4. Denies that the Commissioner erred as alleged in para¬ 
graph 4. 

5. Admits the allegations contained in paragraph 5. 

6. For lack of information and belief, denies each and 
every allegation contained in paragraph 6. 

7. For lack of information and belief, denies each and 
every allegation contained in paragraph 7. 

8. For lack of information and belief, denies each and 
every allegation contained in paragraph 8. 

9. For lack of information and belief, denies each and 

every allegation contained in paragraph 9. 

43 10. For lack of information and belief, denies each 

and every allegation contained in paragraph 10. 

11. For lack of information and belief, denies each and 
every allegation contained in paragraph 11. 

12. For lack of information and belief, denies each and 
every allegation contained in paragraph 12. 

13. For lack of information and belief, denies each and 
every allegation contained in paragraph 13. 

14. Denies, generally and specifically, each and every 
allegation of the petition not hereinbefore admitted, quali¬ 
fied or denied. 
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Wherefore, it is prayed that the taxpayer’s 
denied. 



(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 
Of Counsel: j 

BRUCE A. LOW, 

ARTHUR CLARK. 

Special Attorneys, 

Bureau of Internal Revenue. 

44 [Stamp:] U. S. Board of Tax Appeals. Filed 
March 23, 1933. 
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United States Board of Tax Appeals. 

Docket No. 70639. I 

Fairmount Cemetery Association, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 


The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (Bjireau 
symbols not indicated) dated January 24, 1933, and as a 
basis for its proceeding alleges as follows: 

1. The petitioner is a Colorado corporation with its prin¬ 
cipal office in the Security Building, City of Denver, State 
of Colorado. 


2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 


January 24, 1933. 

3. The taxes in controversy are income taxes for the 
calendar year 1930 in the amount of $5,153.17. 

4. The determination of the tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner erred in failing to include ill peti¬ 
tioner’s deductions from gross income the amount oij $11,- 


390.00 set aside for the principal of a perpetual carei fund 
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for the maintenance of its mausoleum, said amount of $11,- 
390.00 being 10% of the completed mausoleum sales during* 
the calendar year 1930; or its equivalent, failure to exclude 
from gross income the amount of $11,390.00, representing 
10% of the completed gross sales of the mausoleum in 1930, 
set aside by your petitioner for a perpetual care fund to 
maintain said mausoleum. 

45 (b) The Commissioner erred in failing to use $58,- 

180.70 as petitioner's cost of crypts sold in petition¬ 
er's mausoleum in the calendar year 1930 and in using in¬ 
stead thereof the sum of $53,489.46. 

(c) The Commissioner erred in failing to use $42,546.25 
as petitioner's cost of land sold in the year 1930 and in 
using instead thereof the sum of $14,141.97. 

5. The facts upon which 1 he petitioner relies as the basis 
of this proceeding are as follows : 

(a) The Fairmount Cemetery Association in its 1930 in¬ 
come tax return (Schedule “AAA”—Provision for Endow¬ 
ment Fund) claimed as a deduction the sum of $11,390.00. 
Said sum represents 10% of the gross sales price of 1930 
completed sales of space in the Fairmount Mausoleum set 
aside as principal in a perpetual care fund. 

(b) The petitioner in 1929 erected the Fairmount Mauso¬ 
leum in Fairmount Cemetery. In computing the cost of 
the land on which the mausoleum is situated your peti¬ 
tioner used a value of 80 cents per square foot. In com¬ 
puting a deficiency for 1930 the Commissioner used a basic 
March 1, 1913, value of 3.968 cents per square foot plus 
costs of improvements to the land made subsequent to 
March 1, 1913. The costs of improvements to the land 
made subsequent to March 1, 1913 on which the mausoleum 
stands as used by the Commissioner are in accord with the 
petitioner's records and not in dispute in this petition. 

In the appeals of Fairmount Cemetery Association 
Docket Numbers 30,925 and 42,811 (25 B. T. A. 1272), 
decision on which was promulgated April 25, 1932, your 
honorable Board fixed the March 1,1913, value of improved 
land at 88 cents per square foot and semi-improved land 
at 40 cents per square foot. 

The petitioner's mausoleum is situated on land which 
was semi-improved on March 1, 1913, and in conformity 
with the decision in the above stated appeals, the petitioner 
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claims a. basic March 1, 1913, value of 40 cents per square 
foot plus the costs of improvements made subsequent to 
that date. 

46 (c) In computing the cost of land sold in jFair- 

mount Cemetery in 1930 your petitioner usedj as a 
basic cost the March 1,1913, values allowed by the Commis¬ 
sioner in refunding income taxes for the years 1918, 1919 
and 1920. These values are now disallowed and thejCom- 
missioner in computing a deficiency for 1930 usc<jl the 
values as found in the following table: 


Blocks from 

Land value 

Additional 

which lots 

per sq. ft. 

costs to 

were sold. 

Mar. 1, 1913. 

Dec. 31,193 

5 

.80 

.0 

12 

.80 

.0 

31 

.03968 

.1307024 

34 

.0396S 

.0701403 

45 

.03968 

.1040197 

40 

.03968 

.1488428 

47 

.03968 

.2043259 

48 

.03968 

.1013657 

53 

.03968 

.0638691 

54 

.03968 

.0598221 

55 

.80 

.0057633 

58 

.80 

.0073318 

61 

.80 

.0 

62 

.80 

.0 

72 

.03968 

.0563274 

76 

.0396S 

.0979699 

SI 

.0396S 

.0422379 

84 

.40 

.0258059 

So 

.03968 

.0352473 

86 

.03968 

.0608571 

87 

.03968 

.1166927 

88 

.03968 

.1150647 

95 

.03968 

.20S9051 

Riverside Cemetery: 


Various.... 

.60 


« 

.20 



Total Fairmount and Riverside 


l 

I 


Total 

Area in 

Total cost 

value 

sq. ft. 

\talue 

allowed. 

sold 1930. 

allowed. 

I 

80 

143 

8 

114.40 

80 

10 


8.00 

1703824 

708 


120.63 

1098203 

981 


107.73 

1436997 

4,101 


1589.31 

1885228 

3,320 


1025.90 

2440059 

76 


| 18.54 

1410457 

6.635 


935.84 

1035491 

9,647 


998.94 

0995021 

2,365 


235.32 

8057633 

315 


253.82 

S073318 

200 


1161.47 

80 

659 


527.20 

SO 

730 


1584.00 

0960074 

2,400 


230.42 

1376499 

1,083 


S149.07 

0819179 

11,285 


924.44 

4258059 

4,412 

1,878.66 

0749273 

2,959 


221.71 

1005371 

5,449 


547.S3 

1563727 

4,760 


[744.33 

1547447 

1,043 


[161.40 

2485851 

486 


[120.81 
J_ 


63,767 10,£59.77 


I 

I 


60 

3,901 

2,040.60 

20 

7,708 

1,041.60 


11,609 

3,&2.20 

. 75,376 

$14441.97 

- - 1 — 


47 Because of the decision of your Board in the! Ap¬ 
peals of Fairmount Cemetery Association, Dbcket 
Numbers 30,925 and 42,811 (25 B. T. A. 1272) your (peti¬ 
tioner now claims as the cost of land sold in the Fairnjount 
Cemetery in 1930 the amount of $42,546.25 as computed in 
the following table; the basic price of 88 cents is (used 


i 
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on improved land and the basic price of 40 cents is used 
on semi-improved land as of March 1, 1913. 


Blocks from 

Basic 

Additional 

Total 

Area in 

Total cost 

which lots 

value 

costs to 

value 

sq. ft. 

value 

were sold. 

Mar. 1,1913. 

Dec. 31,1930. 

claimed. 

sold 1930. 

claimed. 

5 

.88 

.0 

.SS 

143 

8125.84 

12 

.88 

.0 

.SS 

10 

8 .SO 

31 

.SS 

.1307024 

1.0107024 

70S 

715.5S 

34 

.SS 

.0701403 

.9501403 

9S1 

932.09 

45 

.88 

.1040197 

.9840197 

4,101 

4,035.46 

46 

.8$ 

.14SS42S 

1.0288428 

3,320 

3,415.76 

47 

.SS 

.2043259 

1.0S43259 

76 

S2.41 

4S 

.88 

.1013657 

.9813657 

6,635 

6,511.36 

53 

.40 

.063S691 

.4638691 

9,647 

4.474.95 

54 

.40 

.059S221 

.4598221 

2,365 

1.087.48 

55 

.SS 

.0057633 

.S857633 

315 

279.02 

58 

.SS 

.0073318 

.SS7331S 

200 

177.47 

61 

.SS 

.0 

.SS 

659 

579.92 

62 

.88 

.0 

.88 

730 

642.40 

72 

.40 

.0563274 

.4563274 

2,400 

1.095.19 

76 

.40 

.0979699 

.4979699 

1,083 

539.30 

81 

.40 

.0422379 

.4422379 

11,2S5 

4.990.65 

S4 

.40 

.025S059 

.4258059 

4,412 

1.878.66 

85 

.40 

.0352473 

.4352473 

2,959 

1.287.90 

S6 

.40 

.0608571 

.4608571 

5,449 

2,511.21 

S7 

.40 

.1166927 

.5166927 

4,760 

2.459.46 

SS 

.40 

.1150647 

.5150647 

1,043 

537.21 

95 

.40 

.2089051 

.60S9051 

4S6 

295.93 





63,767 

3S, 664.05 

Riverside Cemetery, per tax return. 


11,609 

3.SS2.20 

Total Fariroountand Riverside. 


75,376 

342,546.25 


4S Wherefore, the petitioner prays that this Board 
may hear this proceeding and find that: 

(a) $11,390.00, representing 10% of the gross sales price 
of completed mausoleum sales in 1930 in the amount of 
$113,900.00, does not constitute taxable income, and should 
be deducted from the gross sales of $113,900.00 in comput¬ 
ing the taxable profit on mausoleum sales. 

(b) The basis cost of land as of March 1, 1913 on which 
the Fairmount Mausoleum is situated is 40 cents per square 
foot making the total cost of the mausoleum property 
$781,083.10 and the 1930 cost of sales $58,180.70. 

(c) That the basic March 1, 1913 value of improved land 
in Fairmount Cemetery is 88 cents per square foot, and the 
semi-improved land is 40 cents per square foot; and that 
the cost of land sold in 1930 in Fairmount Ccmeterv was 
$38,664.05, which added to the undisputed cost of land sold 
in Riverside Cemetery in the amount of $3,882.20 makes the 
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sum of $42,546.25 as the cost of land sold by your petitioner 
in 1930. " | 

(d) And for such other and further relief as the mature 
of the case may require. 

I 

JOHN A. STOLP ! 

of WALTON, JOPLIN, LANGER & CO., 
307 North Michigan Avenue , Chicago , Illinois, 

C . P. A . for Petitioner. 

49 State of Colorado, 

City and County of Denver , ss: 

Wilfred Fullerton being duly sworn savs that he ts the 
President of the Fairmount Cemetery Association, before 
named, that he has read the foregoing petition, or lujd the 
same read to him, and is familiar with the statement^ con- 
tained therein, and that the facts stated are true, qxcept 
as to those facts stated to be upon information and Relief, 
and these facts he believes to be true. 

WILFRED FULLERTON, 

Subscribed and sworn to before me this 20th diy of 
March, A. D., 1933. 

[seal.] WILLIAM JUNKER, j 

Notary Public. 

My commission expires April 1, 1934. i 

50 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 


Address Reply to Commissioner of Internal Revenuje and 
refer to NP-2-C-29. j 

Jan. 24, 1933. 


Fairmount Cemetery Association, 
Security Building, 

Denver, Colorado. 


Sirs : 

You are advised that the determination of your tats lia¬ 
bility and that of your affiliated companies for the yeiar(s) 
1930 discloses a deficiency of $5,153.17, as shown iti the 


44 


EA1RM0UNT CEMETERY ASSOCIATION’ VS. 


statement which is attached to and made a part oi* this 
letter. 

In accordance with section 272 of the Revenue Act of 
1928 and Article 16 of Regulations 75 relating to consoli¬ 
dated returns of affiliated corporations prescribed under 
section 141(b) of the Revenue Act of 1928, notice is hereby 
given of the deficiency mentioned. "Within sixtv da vs (not 
counting Sunday as the sixtieth day) from the date of the 
mailing of this letter, you may petition the United States 
Board of Tax Appeals for a redetermination of your tax 
liability and that of your affiliated companies. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 

DAVID BURNET, 

i Commissioner , 

By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870-C-29, Sched¬ 
ules 1 and 2. 
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Statement. 

IT :AR :E-5—EFC. 


Year Form 

Companies— 

Fairmount Cemetery Association, Security 

•/ 7 v 


Building, Denver, Colorado. 1930 1120 

Subsidiary— 

The Riverside Cemetery Association, Secur¬ 
ity Building, Denver, Colorado. 1930 1122 
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Tax Liability. 

Tax liability’' of Fairmount Cemetery Association and 
subsidiary company above named as provided for in Article 
15(a) of Regulations 75 prescribed under section 1^1 (b) 
of the Revenue Act of 192S. 


Year Tax Liability Tax Assessed Deficiency 

1930 . $5,153.17 None $5,l[53.17 

i 

I 


In accordance with Article 16(a) of Regulations 75, the 
deficiency will be assessed severally against each corpora¬ 
tion named above. 

The deficiency shown herein is based upon the report 
dated September 7, 1932, prepared by Revenue Agent |T. L. 
Haynes and transmitted to you under date of October 11, 
1932, which report is made a part hereof. 

In determining the correct tax liability consideration has 
been given to the contentions set forth in your brief! sub¬ 
mitted to the revenue agent in charge at Denver, Colorado, 
on November 9, 1932. 

Issues #1, #2 and outlined in the brief abovje re¬ 
ferred to are now before the United States Board of Tax 
Appeals for the years 1927, 1928 and 1929. Therefore the 
usual preliminary letter has not been issued as it Could 
serve no purpose. 

Relative to issue #4, the Bureau cannot concede jvour 
contention for the reasons that there was only a contractual 
liability upon the part of the Association, as no trusted had 
been provided; the money has not been taken without the 
jurisdiction of the Association; and no specific allegations 
have been made by the taxpayer to the purchaser as tp the 
setting aside of any portion of the purchase price. 

I 

52 Schedule 1 . 

Fairmount Cemetery Association. 

Year ended December 31, 1930. j 

Net Income. 

i 

Net loss as shown on return. ($7,780.78) 

Additions— 

(a) Reserve for maintenance of 

mausoleum disallowed. $11,390.00 


l 
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(b) Cost of sales of crypts dis¬ 

allowed .. 9,827.13 

(c) March 1, 1913, value of ceme¬ 

tery lots sold as shown in 
return . $43,648.69 

(d) March 1, 1913, value 

as adjusted. 14,141.97 29,506.72 50,723.85 


Revised net income. $42,943.07 

A detailed explanation of adjustments (a), (b), (c), and 
(d) is shown on page 7, schedule 1-A of revenue agent’s 
report, a copy of which has been furnished you. 

Schedule 2. 

Computation of Tax. 

Revised net income. $42,943.07 

Income tax at 12%. $5,153.17 

Tax assessed. None 


Deficiency . $5,153.17 

53 [Stamp:] U. S. Board of Tax Appeals. Received 
May 6, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
May 6, 1933. 


United States Board of Tax Appeals. 

Docket No. 70639. 

% 

Fairmount Cemetery Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for answer to the 
petition of this taxpayer filed March 23, 1933, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 
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3. Admits tlie allegations contained in paragraph 3.! 

4. Denies that the Commissioner erred as alleged in Sub¬ 
paragraphs (a), (b) and (e) of paragraph 4. 

5. Denies the allegations contained in subparagraphs j(a), 
(b) and (c) of paragraph 5. 

6. Denies generally and specifically each and every iille- 
gation not hereinbefore admitted, qualified or denied.! 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, ! 

General Counsel,, 
Bureau of Internal Revenxie. 


Of Counsel: 

Bruce A. Low, 

T. G. Histon, 

Sjjecial Attorneys, 

Bureau of Internal Revenue. 

[■ United States Board of Tax Appeals. 

Docket Nos. 55570, 63753, 70639. 

Fairmount Cemetery Association, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


(Promulgated May 16, 1934.) 


1. Fair market value at March 1, 1913, of cemetery lots 
sold by the petitioner in the taxable year determined. 

2. A cemetery corporation sold mausoleum crypts uiider 
terms contained in its deeds obligating it to “perpetually 
maintain in good order the space above described,’’ without 
expense to the purchaser. In order to provide for such 
perpetual maintenance, the petitioner created a reserve 
account into which it deposited 10 per cent of all sales| re¬ 
ceipts for crypts sold. Held, that petitioner may not tfeat 
such deposits as allowable reserve charges and deduct them 
from its current income in the year made. Acacia Park 
Cemetery Assn., 27 B. T. A. 233. 

John A. Stolp, Esq., for the petitioner. 

Nathan Gamman, Esq., for the respondent. 
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In the proceedings here consolidated income tax defi¬ 
ciencies of $7,545.99, $4,637.34, $5,433,67, and $5,153.17, re¬ 
spectively, for the years 1937, 1938, 1939, and 1930 are in 
dispute. The assignments of error upon which the peti¬ 
tioner bases its several appeals relate to the question of 
whether or not the respondent (1) correctly found the fair 
market value as of March 1, 1913, of its cemetery lands sold 
in the tax years; (3) correctly determined the cost base for 
computing gain on sales in 1930 of burial crypts in a mau¬ 
soleum erected on cemetery lands acquired prior to March 
1,1913; and (3) properly denied deduction claimed for pay¬ 
ments to a so-called trust fund established to maintain its 
mausoleum 1 . An additional assignment of error relating 
to maintenance deductions for cemetery lots was abandoned 
by the petitioner at the hearing. 

Findings of Fact. 

The petitioner is a Colorado corporation engaged in op¬ 
erating the Fairmount Cemetery and the Fairmount Mau- 
solemn, in the immediate vicinity of Denver, Colorado. It 
was incorporated in 1890 and, in the same year, ae- 
55 quired its present cemetery site, including some 560 
acres of land which it caused to be platted and made 
available for cemetery purposes. 

The preliminary development of petitioner’s properties 
consisted of such general work as surveying, laying out 
roads, irrigation canals, and reservoir sites, and in divid¬ 
ing and subdividing the available residue into blocks and 
burial lots. Some 365 block subdivisions in varying sizes 
were thus provided for, all o!‘ which were respectively 
marked and identified by letters and numbers on the ceme¬ 
tery plat as adopted. 

General improvements related to the project as a whole, 
made prior tb March 1, 1913, included items and expendi¬ 
tures, as follows: Reservoir construction, $5,873.15; chapel 
and gate lodge, $29,567.65; various small buildings, 
$2,332.99; providing electrical railway connection with the 
city of Denver and transportation contract with Denver 
Tramway Co., $10,591.32; artesian well, $1,836.42; green¬ 
house, $15,391.17; water mains, $13,662; office and waiting 
room, $5,353.50. Some other expenditures for landscaping 
and drainage were made during this preliminary develop- 


I 
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ment period, which brought the gross expenditures for im¬ 
provements prior to March 1, 1913, to $130,347.29. j 

The main entrance to Fairmount Cemeterv is located near 

* 

the northwest corner of the main tract, being approximately 
the point nearest the city of Denver; and it was at and ill this 
immediate vicinity that the petitioner began the develop¬ 
ment of burial lots. This development consisted of gralding, 
draining, sodding, and landscaping a sufficient numbpr of 
blocks and lots to meet petitioner’s immediate needs and 
putting them in condition for sale, as contrasted witji the 
general improvements hereinbefore mentioned, which made 
little or no change in the topography of the lands anql left 
them, practically speaking, in their original state. 

Prior to March 1, 1913, the petitioner fully improved 
some 37 cemetery blocks located in the vicinity of its jmain 
gate. From these improved blocks, in the same period, it 
sold burial space, measured in square feet, as shown iji the 
following table: 


j 

Block No. Sale price. Sq. ft. 

A . $1,000 | 515 

B .. 810 1,060 

1 . 2,725 ?,066 

2 . 775 383 

4 . 725 ! 416 

5 . 1,000 ! 660 

6 . 100 ! 160 

8 . 125 | 128 

10 . 75 64 

12 . 65 80 

13 . 275 205 

15 250 240 

63 . 3,500 1,520 

77 . 145 158 

24 . 1,390 822 

22 . 8,150 11,547 

57 . 1,030 1,384 

23 14,820 13,051 

55 . 580 1,120 

32 11,295 id,664 

70 2,495 2,330 

33 . 11,480 14,103 


4—6354a 
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56 . 16,796 29,288 

61 . 2,300 3,093 

62 . 1,750 1,840 

62 . 4,660 4,174 

71 . 2,850 4,056 


56 In the same locality, but not included in the above, 
petitioner in 1911 sold an unimproved tract of 15 
acres of its cemetery to a Jewish cemetery association for 
the price of $15,000, reserving- to itself certain valuable 
commercial rights connected with interments and green¬ 
house service, the value of which is not shown. 

In 1931 the petitioner completed a mausoleum at a cost 
of $714,864.37, plus the March 1, 1913, value of the lot upon 
which it was located. This lot was not otherwise specially 
improved. 

In the tax years petitioner sold burial space from ceme¬ 
tery blocks, some of which had been wholly improved prior 
to March 1, 1913, and some only partly improved, and the 
remainder were without any individual improvement prior 

to that date. These sales bv class and vears were as fol- 

• * 

lows: 


Condition March 1, 1913. 

1927. 

192S. 

1929. 

1930. 

Sq. ft. 

Sq. ft. 

Sq. ft. 

Sq. ft. 

Improved. 

.. 2,124 

2.S5S 

1,078 

1,857 

Partly improved. 

(>,490 

5,229 

3,959 

4,012 

Unimproved. 

.. 72,804 

08,594 

83,313 

57,298 


In its returns for the taxable years the petitioner claimed 
March 1, 1913, values ranging from 40 cents to $1.93 per 
square foot for lots sold, and for block No. 90, upon which 
the mausoleum was constructed and which was unimproved 
in 1913, it claimed a basic value of 80 cents per square foot. 
Upon audit of such returns the respondent determined the 
1913 values of improved, partly improved, and unimproved 
lots in the respective amounts of 80 cents, 40 cents, and 
3i96S cents per square foot. 

On April 9, 1927, certain real estate operators retro¬ 
spectively appraised the value of petitioner’s unimproved 
lands as of March 1, 1913, at 78 cents per square foot. 

In 1930 the petitioner sold mausoleum crypts for an ag¬ 
gregate amount of $113,900. These sales were made under 
written agreements in which the petitioner obligated itself, 
upon full payment of the purchase price, to deliver to the 
purchaser a warranty deed containing a condition requir- 
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ing it to perpetually care for tlie mausoleum. The Agree¬ 
ment also provided that no oral representation mafle by 
the sales agent could vary or change its terms. The deeds 
delivered to the purchasers contained a maintenance jdause 
under which the petitioner agreed to “perpetually jmain- 
tain in good order”, without expense to the purchaser, the 
mausoleum structure and space sold. 

On or about March 11, 1930, by proper corporate Action, 
the petitioner created and caused to be set up in its books 
a so-called endowment fund account for the purpose 
57 of providing for a perpetual trust fund to takb care 
of its maintenance obligations contained in itsj mau¬ 
soleum deeds, as aforesaid. To this account it deposited 
in 1930 a total of $11,390, this being equal to 10 pet cent 
of petitioner’s gross mausoleum sales in that year, j 

In making out its income tax return for 1930 petitioner 
deducted from gross income the sum of $11,390 as an Allow¬ 
able reserve cost claim, which deduction the respondent 
has rejected in his audit. 

In its 1930 return the petitioner used as one element of 
cost of its mausoleum crypts sold a proposed March 1, 
1913, value for its cemetery block No. 90, upon whiqh the 
mausoleum is located, which value the respondent has re¬ 
jected and substituted in lieu thereof a base value of j 3.968 
cents per square foot for determining taxable gain. 


Opinion . 

Lansdon: 

The petitioner acquired 560 acres of land in 1S90| at a 
cost per acre not disclosed by the record. Carved out of 
such land it sold certain cemetery lots in 1927, 1928, 1929, 
and 1930 for amounts which the respondent has deter¬ 
mined resulted in large profits. In substantially identical 
sections, the Revenue Acts of 1926 and 1928 provide} that 
the basis for determining gain or loss from the disposition 
of property acquired before March 1, 1913, shall be cost, 
or fair market value at that date, whichever is greater. 


Although not proved for the record, all the circumstances 
indicate that the lands here involved had a fair n^arket 
value at the basic date greatly in excess of their cost, and 


we so find. 

The land in question was bought by the acre and sold 
by the square foot. The petitioner bases its claim 6n an 
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average value at March 1, 1913, of 78 cents per square 
foot, which was the value fixed upon unimproved lands by 
the retrospeetivie appraisal made in 1927. The respond¬ 
ent has classified the lands as to their condition on the 
basic date into unproved, partly improved, and unimproved 
categories, and has determined fair market values thereof 
in the respective amounts of 80 cents, 40 cents, and 3.96S 
cents per square foot. Based on the value claimed by the 
petitioner, its 540 acres of lands not then sold or improved 
for burial purposes had a fair market value at March 1, 
1913, of approximately $34,000 per acre, or $18,000,000 for 
the entire tract, which seems a little high even for acreage 
located 10 miles from Denver. The values per square foot 
as of March 1, 1913, determined by the Commissioner give 
the acreage values as of that date in the respective amounts 
of $1,102," $11,020, and $22,040. 

It is clear that the value claimed by the petitioner results 
in an absurdity which impeaches the credibility of all the 
evidence adduced in its support. The meaning of 
58 fair market value is well fixed. It is what prop- 
ertv can be sold for at a given date in a transac- 
tion in which vendor and vendee are equally free to act. 
It is true that petitioner has proved some sales of improved 
lots about two years before March 1, 1913, at prices ap¬ 
proximating the values here claimed. The record discloses, 
however, that at the basic date the land owned by peti¬ 
tioner was sufficient to supply all its demands for burial 
lots for 200 years. The appraisal of 78 cents per square 
foot and the expert evidence offered in connection there¬ 
with by the petitioner ignores this situation. If it be as¬ 
sumed that all the lots on hand would be sold over a period 
of 200 years, it follows that on an average the receipt of 
the sales price by the petitioner would be deferred for 100 
years. It would then become necessarv to determine the 
present worth of $34,000, the value per acre claimed in 
1913, but not realizable until 2013, which, at a discount 
rate of 6 per cent would be $100.20. 

The facts disclose that in 1911 the petitioner sold 15 acres 
of its then unimproved land for use as a Jewish cemetery 
for $15,000. Just what consideration impelled the pur¬ 
chasers to pay $1,000 per acre when similar land just across 
the road could have been bought for a fraction of that price, 
is not disclosed by tlie record, but that is immaterial, since 
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the price so paid was approximately equal to the valijie of 
the land at March 1,1913, as determined by the respondent. 

In rebuttal of the testimony of petitioner’s expertsj, the 
respondent called two real estate dealers who were fanjiliar 
with land prices at the basic date. They testified that acre¬ 
age prices in that neighborhood were not in excess of;$500 
per acre at that time. Undoubtedly the dedication of Ipeti- 
tioner’s land to cemetery purposes increased its valine as 
compared with nearby agricultural or grazing tracts ih the 
same neighborhood, but respondent has recognized this in 
his determination of a value for unimproved cemetery lots 
somewhat in excess of $1,000 per acre. In our opinio^i the 
petitioner has failed to overcome the presumption of cor¬ 
rectness which attaches to the determination of the respond¬ 
ent. 

The basic value of block Xo. 90, upon which the mauso¬ 
leum stands, is also an issue in connection with the computa¬ 
tion of profit realized from the sale of mausoleum space in 
the year 1930. This block was unimproved at March 1, 
1913, and its fair market value at that date is settled by our 
affirmation of the respondent’s determination as setj out 
above. Duquesnc Steel Foundry Co., 15 B. T. A. 467. 

The remaining issue relates to petitioner’s right to have 
excluded from its taxable income of the years involved the 
payments made into a reserve fund, so-called “in trust!” to 
maintain mausoleum properties under contracts with space 
purchasers. 

59 The exact legal question involved in this last is¬ 
sue was before this Board in different form, but 
under almost identical facts, in Acacia Park Cemetery 
Assn., Inc., 27 B. T. A. 233, wherein that taxpayer con¬ 
tended that it had the right to add to the cost of cemetery 
lots sold the sums paid in to a bank as a “perpetual care 
fund.” Its theory was that its contractual obligation jwitli 
lot purchasers to perpetually maintain and care for the 
properties had the effect of imposing a trust upon so much 
of the purchase payments as was necessary to guarantee its 
fulfillment. In our discussion of that case we distinguished 
between sales contracts which provided that a spedified 
portion or percentage of the purchase payments should be 
segregated as a separate fund and used for perpetual care 
and those, as then involved, in which the company merely 
agreed to perform such services. The Board held thiit in 
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the latter class of cases there was no trust impressed upon 
any part of the payments reserved, even though the selling 
agents had represented, orally, to the purchasers that 10 
percent was to be held in trust for that purpose; and that 
such payments not impressed by a trust at the time they 
were made could not be changed in such respect by any sub¬ 
sequent contract which the cemetery corporation might 
make .with a bank or trust company for its own convenience 
in carrying out its obligations to its customers. This de- 
cision was affirmed by the United States Circuit Court of 
Appeals for the Seventh Circuit in Acacia Cemetery Assn., 
Inc. v. Commissioner, 67 Fed. (2d) 700. 

This decision and others equally in point settle the law 
upon this last issue, and upon authority thereof we affirm 
the determination of the respondent. 

Decision will be entered for the respondent. 
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United States Board of Tax Appeals, "Washington. 


Docket Xo. 55570. 


Fairmount Cemetery Association, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

» 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 16, 1934, it is 

Ordered andi decided that there are deficiencies of 
$7,545.99 and $4,637.34 for the years 1927 and 1928, re¬ 
spectively. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ! W. C. LANSDON, 

Member. 


Entered May 22,1934. 
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61 United States Board of Tax Appeals, Washington 

Docket No. 63753. 

Fairmount Cemetery Association, Petitioner, j 

v 
v • 

i 

Commissioner or Internal Revenue, Respondent.! 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 16,1934, it is 

Ordered and decided that there is a deficiency of 
$5,433.67 for the year 1929. j 

Enter. j 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) W. C. LANSDON, j 

Member . 


Entered Mav 22,1934. 


62 United States Board of Tax Appeals, Washington. 

Docket No. 70639. j 

Fairmount Cemetery Association, Petitioner, ! 

v. ! 

i 

Commissioner of Internal Revenue, Respondent] 

| 

Decision. ! 

Pursuant to the determination of the Board, as set [forth 
in its report promulgated May 16,1934, it is 
Ordered and decided that there is a deficiencjy of 
$5,153.17 for the year 1930. j 

Enter. j 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) W. C. LANSDON, j 

Me\nber. 


Entered May 22,1934. 
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63 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 17, 1934. 

United States Board of Tax Appeals. 

Docket Nos. 55570, 63753, 70639. 

Fairmount Cemetery Association, Petitioner, 

v. 

Commissioner oe Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the Dis¬ 
trict of Columbia. Now Known as the United States Court 
of Appeals for the District of Columbia. 

It is stipulated and agreed between the parties to these 
proceedings by their respective undersigned attorneys, that 
pursuant to the provisions of Section 1,002 of the Revenue 
Act of 1926 as amended by Section 519 of the Revenue Act 
of 1934, the decisions of the United States Board of Tax 
Appeals in the above described proceedings may be re¬ 
viewed by the Court of Appeals of the District of Columbia, 
now known as the United States Court of Appeals for the 
District of Columbia. 

PAUL E. SHORB, 

701 Union Trust Bldg., Washington, D. C. 

Counsel for Petitioner. 
FRANK J. WIDEMAN, 
Assistant Attorney General, 
Counsel for Respondent. 

64 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 17, 1934. 

United States Court of Appeals for the District of 

Columbia. 

B. T. A. Docket Nos. 55570, 63753 and 70639. 

Fairmount Cemetery Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decisions of the United States 
Board of Tax Appeals by the United States Court of 
Appeals for the District of Columbia , 

To the United States Court of Appeals for the District of 
Columbia: 

The above-named petitioner, Fairmount Cemetery Asso¬ 
ciation, is aggrieved by decisions of the United States 
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Board of Tax Appeals, rendered against it on May 22,1934, 
in the cases of Fail-mount Cemetery Association v. com¬ 
missioner of Internal Revenue, Nos. 55570, 63753 j and 
70639, on the docket of the Board, and respectfully submits 
its Petition for Review thereof by the United States Court 
of Appeals for the District of Columbia, pursuant jto a 
stipulation entered into by the parties under the provisions 
of Section 1002 Revenue Act of 1926, 44 Stat. llOj (as 
amended by Section 519 Revenue Act of 1934,) that rdview 
shall be by said Court, which stipulation was filed with the 
Clerk of said Board of Tax Appeals. For cjiuse, 
65 the petitioner respectfully shows as follows: 

Statement of Nature of the Controversy j 


1. Petitioner is a Colorado corporation with principal 
office at Denver, Colorado. On April 6, 1931, petitioner 
duly tiled with the United States Board of Tax Appeals 
(hereinafter called the Board) a petition for redetermina¬ 
tion of deficiencies of $7,545.99 and $4,637.34 in income 
taxes, determined by respondent against petitioner fob the 
years 1927 and 1928 respectively. This proceeding was 
docketed as No. 55,570. Thereafter, on April 2, 1932, peti¬ 
tioner duly filed with the Board, a petition for redeterijiina- 
tion of a deficiency of $5,433.67 in income taxes, deternkined 
by respondent against petitioner for the year 1929. This 
proceeding was docketed as No. 63,753. Thereafter, on 
March 23,1933, petitioner duly hied, with the Board, Repeti¬ 
tion for redetermination of a deficiency of $5,153.17 ih in¬ 
come taxes, determined by respondent against petitioner 
for the year 1930. This proceeding was docketed a^ No. 
70,639. Answers were filed by respondent to petitioner’s 
aforementioned petitions. 

2. The questions in controversy before the Board were 
(a) the fair market value on March 1, 1913, of petitioner’s 
cemetery lands acquired prior to March 1, 1913, andj sold 
by it in 1927, 1928, 1929 and 1930; (b) the correct costjbase 
for computing gain on sales by petitioner in 1930 of burial 
crypts in a mausoleum erected on cemetery lands acquired 

by it prior to March 1, 1913; and (c) whether j pay- 
66 ments by petitioner to a trust fund established to 
maintain its mausoleum are deductible from gross 
income. 

The petitioner is engaged in operating the Fairniount 
Cemetery and the Fairmount Mausoleum, in the immediate 
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vicinity of Denver, Colorado. It also owns and operates 
the Riverside Cemeterv situated within the citv limits of 

•j 

Denver. Petitioner was incorporated in 1890 and in the 
same year acquired its present cemetery site, including 
some 560 acres of land which it caused to be planted and 
made available for cemetery purposes. General improve¬ 
ments amounting to approximately $130,000.00 and which 
benefited the entire cemetery land, were made prior to 
March 1, 1913, and prior to that date improvements in the 
wav of monuments, etc. estimated at several million dol- 
lars were also made bv various lot owners. Additional im- 
provements were also made to certain of the cemetery 
blocks and lots which made them fully improved on March 
1, 1913. Other additional improvements have been added 
to numerous blocks and lots since March 1, 1913. In 1929 
the petitioner began the construction of a mausoleum on 
Block 90 of the aforementioned cemetery lands. 

During 1927, 1928, 1929 and 1930 sales were made by 
petitioner of burial space from the aforementioned ceme¬ 
tery blocks and in 1930 the petitioner also sold certain 
mausoleum crypts. The petitioner claimed and averred 
before the Board that the March 1, 1913, fair market value 
of the cemetery lands sold in 1927 to 1930 inclusive ranged 
from 52 cents to $2.02 per square foot, according to the 
location and improvement of the particular lots sold. Peti¬ 
tioner further claimed and averred before the Board that 
the March 1, 1913, fair market value of Block 90 on 
67 which the mausoleum was erected was $1.25 per 
square foot. The respondent arbitrarily classified 
the lands as improved, partly improved and unimproved 
and determined the March 1, 1913, fair market values 
thereof in the respective amounts of 80 cents, 40 cents and 
3.968 cents per square foot. Block 90 was included by re¬ 
spondent in the so-called unimproved classification. The 
petitioner claimed and averred before the Board that if the 
March 1, 1913, fair market value was to be determined on 
the basis of average value of so-called unimproved lands, 
said March 1, 1913, fair market value was not less than 78 
cents per square foot for so-called unimproved lands. The 
facts were substantially’ the same for the four vears and 
the three appeals were consolidated and heard together 
by the Board. 

3. On May 16, }934, the Board filed its Findings of Fact 
and opinion in the consolidated cases. By this decision the 


I 
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Board affirmed the determination of the respondent jthat 
petitioner’s cemetery lands should be classified as| im¬ 
proved, partly improved and unimproved and the March 1, 
1913, fair market values thereof was respectively 80 cbnts, 
40 cents and 3.968 cents per square foot. The Boardj also 
determined that the March 1, 1913, fair market value of 
Block Xo. 90 on which the mausoleum was erected, j was 
3.968 cents per square foot. Thereafter, on May 22 ? 1934, 
the Board entered formal decisions in each of the afore¬ 
mentioned proceedings whereby it redetermined the ! defi¬ 
ciencies to be $7,545.99 for 1927, $4,637.34 for 1928, 
$5,433.67 for 1929 and and $5,153.17 for 1930, the same 
amounts as proposed by respondent. 


6S Assignments of Error. 

The petitioner believes and avers that errors were com¬ 
mitted by the Board to its damage and prejudice as follows: 


1. In entering judgment for respondent. 

2. In failing to enter judgment for petitioner. 

3. In redetermining the deficiencies as, $7,545.99 for 
1927; $4,637.34 for 1928; $5,433.67 for 1929 and $5,153.17 


for 1930. 

4. In failing to find and hold that the fair market Value 
of petitioner’s cemetery lands, involved in this controversy 
on March 1, 1913, ranged from 52^ to $2.02 per square foot 
according to locations and improvements, as was dstab- 
lished bv the evidence adduced at the hearing held before 
the Board. 

5. In the alternative the Board erred in failing to find 

and hold that the average fair market value on March 1, 
1913, of petitioner’s cemetery lands involved in this 1 con¬ 
troversy was 78 cents per square foot for so-called tmim- 
proved lands and 88 cents per square foot for so-ialled 
improved lands, as was established by the evidence adduced 
at the hearing held before the Board, and said 88 Jcents 
value being further established by the Board’s own finding 
and determination in the previous case of this petitioner 
reported at 25 B. T. A. 1272. | 

6. In failing to find and hold that the fair market va^ue on 
March 1, 1913, of petitioner’s Block 90, on which the mau¬ 
soleum was erected, was $1.25 per square foot as was 

69 established by the evidence adduced at the hearing 
held before the Board. 
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7. In determining that for the purpose of computing 
gain on the sale of petitioner's cemetery lands the same 
should be classified as improved, semi-improved and unim¬ 
proved, because such determination is not supported by and 
is contrary to the evidence adduced at the hearing held be¬ 
fore the Board. 


8. In determining that the March 1, 1913, fair market 
values of petitioner’s so-called improved, semi-improved 
and unimproved cemetery lands, was respectively 80 cents, 
40 cents and 3.968 cents per square foot, because such deter¬ 
mination is not supported by and is contrary to the evidence 
adduced at the hearing held before the Board. 

9. In determining that the March 1, 1913, fair market 
value of petitioner’s Block 90, on which the mausoleum was 
erected, was 3.968 cents per square foot, because such deter¬ 
mination is not supported by and is contrary to the evi¬ 
dence adduced at the hearing held before the Board. 

10. In disregarding the testimony of competent witnesses 
as to the March 1, 1913, fair market value of petitioner’s 
cemetery lands on said date. 

11. In disregarding an appraisal made by competent ap¬ 
praisers as of March 1, 1913, of the so-called unimproved 

cemetery lands of petitioner. 

70 12. In failing to base its determination of March 1, 

1913, fair market values of petitioner’s lots sold in 
1927 to 1930 inclusive, on the prices at which adjacent lands 
and lots were sold during the period of twenty-six months 
immediately prior to March 1, 1913. 

13. In admitting in evidence over objection of petition¬ 
er's counsel and in considering as evidence of the March 
1, 1913, fair market value of the cemetery land involved in 
the controversy testimonv bv the witness Reeves relative 
to the number of acres of cemetery land petitioner sold 
per year. 


14. In denying motion of petitioner’s counsel to strike 
from the record because immaterial, the testimony of the 
witness Bogue relative to sales of and offers to sell farm 
lands in the general vicinity of petitioner’s cemetery during 
the period 1910 to 1920. 

15. In admitting in evidence over objection of petition¬ 
er’s counsel the capital stock tax return filed by petitioner 
with respondent for the year 1926. 
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1G. In determining that petitioner’s profit from tliej sale 
of cemetery lands as shown in its returns should bb in¬ 
creased by: $45,380.07 for 1927; $38,324.48 for 192^; by 
$45,897.01 for 1929 and $29,506.72 for 1930, because! said 
determination is not supported by the evidence and isj con¬ 
trary to the evidence adduced at the hearing held befoiie the 
Board. 


71 17. In determining that petitioner’s profit from 
the sale of mausoleum crypts as shown in its j 1930 

return should be increased by $9,827.13, because said deter¬ 
mination is not supported by the evidence and is contrary 
to the evidence adduced at the hearing held beforg the 
Board. 

Wherefore, your petitioner prays that the decisions of 
the Board entered herein against it, be reviewed and re¬ 
versed by the United States Court of Appeals for the! Dis¬ 
trict of Columbia and that the Clerk of the Board lie di¬ 
rected to transmit and deliver to the Clerk of said (jlourt 
certified copies of all the documents necessary and material 
to the presentation and consideration of the foregoing Pe¬ 
tition for Review, and as required by the rules of said (Jourt 
and statutes made and provided; and your petitioner prays 
for such other and further relief as the Court may deem 
proper in the premises. 

PAUL E. SHORB, 

M. P. WORMHOUDT, 

Attorneys for Petitioner. 

COVINGTON, BURLING, RUBLEE, 

ACHESON & SHORB, j 

701 Union Trust Building, 

Washington, D. C . 

Of Counsel. 

72 District of Columbia, ss: 

• ' i 

M. P. Wormhoudt, being duly sworn, says that he i$ one 
of the attornevs-of-record for the petitioner, Fairnjount 
Cemetery Association and as such is duly authorized to 
verify the above and foregoing Petition for Review tp the 
United States Court of Appeals for the District of Ccjlum- 
bia; that he has read said Petition for Review, is faihiliar 
with the statements therein contained and the facts therein 
stated are true to the best of his information and belief. 

M. P. WORMHOUDT. 

i 
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Subscribed and sworn to before me this 16tli day of 
August, 1934. 

[seal.] G. ELMER FLATHER, 

Notary Public, District of Columbia. 

My commission expires Dec. 12, 1935. 

73 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 17, 1934. 

United States Board of Tax Appeals. 

B. T. A. Docket Nos. 55570, 63753 and 70639. 

Fairmount Cemetery Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review . 

> 

Robert H. Jackson, Esq., 

Assistant General Counsel for the 
Bureau of Internal Revenue, 

Washington, D. C. 

Sir : 


You are hereby notified that on August 17, 1934, a peti¬ 
tion for review of the decisions of the United States Board 
of Tax Appeal^ in the above entitled proceedings was filed 
with the Clerk of the Board, a true copy of which petition 
is herewith served upon you. 

M. P. WORMHOUDT, 

701 Union Trust Bldg., Washington, D. C. 

Attorney for Petitioner. 


Receipt of copy of petition for review and copy of this 
notice acknowledged this 17th day of August, 1934. 

ROBERT H. JACKSON, 

Assistant General Counsel for the Bureau of 

Internal Revenue, 
Attorney for Respondent. 
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74 [Stamp:] United States Board of Tax Appeals. 

Lodged Oct. 11, 1934. 

o i i 

! 

[Stamp:] United States Board of Tax Appeals. ! Filed 

Oet. 13, 1934. I 

I 

United States Court of Appeals for the District; of 

Columbia. 

Docket Nos. 55570, 63753 and 70639. | 

Fairmount Cemetery Association, Petitioner,! 

I 

i 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

I 

Statement of Evidence. 

\ 

The above entitled causes came on for hearing on October 
10, 1933, at Denver, Colorado, before the Hon. William C. 
Lansdon, Member of the United States Board of Tax Ap¬ 
peals. The petitioner appeared by its attorney, John A. 
Stolp, and the respondent appeared by his attorney, Nathan 
Gammon. Whereupon, the following proceedings were had 
and the following evidence was received: 

Petitioner’s counsel moved that the three cases be con¬ 
solidated and heard at one time and this motiop was 
granted. 

I 

Thereupon, Wilford T. Shay, having been first | duly 
sworn as a witness on behalf of the petitioner, testified as 
follows: 

Direct examination. 

“My residence is 333 Albion Street, Denver, Colorado, 
and mv business address is 515 Security Building*. Denver, 
Colorado. I am Secretary of the Fairmount Cemetery As- 
sociation for whom I started to work on December 26,11903. 

Prior to January 1, 1931, I worked as draftsman, 

75 clerk, bookkeeper, salesman, auditor and secretary 

of the association. 

The units of measurement of ground that we sell in jFair- 
mount Cemetery are graves and lots, or parts of lots. 
These graves or lots are segregated from the rest of the 
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land. They are surveyed and plotted into blocks . Ijaeli 
block is surrounded by a driveway; each block is divided 

into lots and graves. 

I have a schedule prepared from the records which shows 
in what blocks, lots and graves were sold from during the 
years 1927 to 1930. (The witness being handed a paper 
identified the schedule.) The Blocks in which sales were 
made from 192/ to 1930 are Blocks B, 2, 5, 12, 20, ol, 

33, 34, 45, 46, 47, 48, 53, 54, 55, 58, 61, 62, 69, 72, 76, 
80, 81, 84, 85, 86, 87, 88 and 95. In 1930 we sold space in 
the Fairmount Mausoleum which is located upon Block 90. 
No sales were made prior to the period 1927 to 1930 m 

Blocks 27, 45, 81, 90 and 95. ” 

Thereupon the following Stipulation was received m 

evidence: 

Stipulation. 


It is hereby stipulated and agreed by and between the 
parties hereto through their respective counsel, 

(a) That the land sales for the calendar year 1927 in 
Fairmount Cemetery aggregate 81,478 square feet of land 
and that the areas and sales as shown by blocks in Sched¬ 
ule 1 attached to and made a part of this agreement are 
correct. 

(b) That the land sales for the calendar year 1928 in 
Fairmount Cemetery aggregate 76,681 square feet of land 

and that the areas and sales as shown by blocks in 
76 Schedule 1 attached to and made a part of this agree¬ 


ment are correct. 

(e) That the land sales for the calendar year 1929 in 
Fairmount Cemetery aggregate 88,949 square feet of land 
and that the areas and sales as shown by.blocks in Sched¬ 
ule 1 attached to and made a part of this agreement are 


correct. 

(d) That the land sales for the calendar year 1930 in 
Fairmount Cemetery aggregate 63,767 square feet of land 
and that the areas and sales as shown by blocks in Schedule 
1 attached to and made a part of this agreement are correct. 

(e) That the total cost of the mausoleum is represented 
by the cost of construction, in the amount of $714,864.37, 
plus the cost or March 1,1913, value of the land upon which 
the mausoleum is situated. For income tax purposes the 
cost of each crypt or niche in the mausoleum shall be that 
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percentage of tlie total cost which the estimated sales[ price 
of such space bears to the total estimated sales price of 
all space on that floor. The estimated sales price shall be 
as follows: 

Main Floor. 

738 Single Crypts . 

160 Companion Crypts . 

90 Triple Deluxe Crypts . 

115 Lounge Crypts . 

4 Rooms of Five Crypts . 

2 Rooms of Ten Crypts . 


$571,[700.00 

I 

$217,600.00 

196,300.00 

42J000.00 


I 

2 Rooms of Ten Crypts . 60,000.00 

2 Rooms of Ten Crypts. 50,000.00 

2 Rooms of Ten Crypts . 40j000.00 

6 Rooms of Five Crypts. 90J000.00 

8 Rooms of Five Crypts. 96j000.00 

4 Rooms of Five Crypts. 40,j000.00 

8 Rooms of Five Crypts . 72,000.00 

210 Niches .'.. 41,300.00 

Total . 945,200.00 


(f) That the cost and date of improvements of all (blocks 
are as shown in Schedule 1-A and that the improvement cost 
per square foot per block of all land sold during 192jT is as 
shown in Schedule 1. 

(g) That the cost and date of improvements of all blocks 
are as shown in Schedule 1-A and that the improvement 
cost per square foot per block of all land sold during 1928 
is as shown in Schedule 1. 

5—6354a 


Total . 

Chapel Floor. 

320 Single Crypts . 

260 Companion Crypts . 

40 Lounge Crypts . 


Estimated sales 
pri<i*e. 

$306,050.00 

82, [400.00 

46,^50.00 

82,000.00 

30,000.00 

24,b00.00 

7 ] 
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(li) That the cost ancl date of improvements of all 
blocks are as shown in Schedule 1-A and that the improve¬ 
ment cost per square foot per block of all land sold during 
1929 is as shown in Schedule 1. 

(i) That the cost and date of improvements of all blocks 
are as shown in Schedule 1-A and that the improvement cost 
per square foot per block of all land sold during* 1930 is as 
shown in Schedule 1. 

(S.) JOHN A. STOLP, 

Counsel for Petitioner. 
(S.) E. BARRETT PRETTYMAN, 

General Counsel , 

Bureau of Internal Revenue. 


(Here follows Schedule 1, side folio 7S.) 
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Blocks 
from which 
lots were 
sold. 

20 

25 

B 

12 

27 

31 

o 

5 

33 

34 

45 

46 

47 

48 

53 

54 

55 
58 
61 
62 
69 
72 
76 
SO 
81 

84 

85 

86 

87 

88 
95 


Total 

area 

square 

feet. 

43.666 
45:698 
24,129 
3S, 000 
42,077 
43,506 


42,407 

62,450 

33,920 

35,950 

35.940 

23,4S9 

53.760 

42;2S1 

26,304 

63.708 

50,079 

46,555 

46,308 

40.644 

58,613 

26,526 

42.100 

2S.S48 

41,000 

19,938 

78,800 

57,696 

40,808 

21,280 
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Schedule 1. 

Fairmount Cemetery Association, Denver, Colorado. 
Data on Improvements—Fairmount Cemetery. 


Date of 
improvement. 

Prior to 1913 

(a) 

Prior to 1913 
Prior to 1913 

(b) 

(c) 

Prior to 1913 
Prior to 1913 
Prior to 1913 

(d) 

(e) 

(0 

(?) 

(h) 

(i) 

(J) 

Prior to 1913 
Prior to 1913 
Prior to 1913 
Prior to 1913 
Prior to 1913 

(k) 

( l ) 

(m) 

(n) 

(o) 

(P) 

(q) 

(r) 

(s) 

(t) 


5.349.41 

4.799.41 

5.449.42 
2.700.45 
1,573.56 

367.17 

367.17 


332.54 

3.301.52 

2,59S.75 

2.598.74 

1.05s:04 

4’,795 .*54 
6.732.70 
4,695.56 
4,445.50 


14S84 

20432 

10137 

06387 

05982 

00577 

00734 


00814 

05633 

09797 

06173 


025S1 


06086 

11669 

11506 

20891 


8.189 

7.189 
3,765 
5,403 
2, OSS 

647 

779 

i:3i7 

524 

6,475 

3,425 

4,369 

'4:074 

6:4i7 

8,987 

S,6S2 

1,763 

SI,478 


3,739.51 

5.349.41 

4.799.41 

5.449.42 
2,700.45 
1,573.56 

367.17 

367.16 


332.54 

3,301.52 

2,598.75 

2,598.74 

1,218.48 

1,058.04 

4:795.54 
6,732.70 
4,695.56 


Cost of 
improve¬ 
ments 

12/31/27. 

Improve¬ 
ment cost 
per sq. 
foot 

12/31/27. 

Square 

feet 

sold 

1927. 

Cost of 
improve¬ 
ments 
12/31/28. 

Improve¬ 
ment cost 
per sq. 
foot 

12/31/28. 

Square 

feet 

sold 

1928. 

Cost of 
improve¬ 
ments 
12/31/29. 

Improve¬ 
ment cost 
per sq. 
foot 

12/31/29. 

Square 

feet 

sold 

1929. 

Cost of 
improve¬ 
ments 
12/31/30. 

Improve¬ 
ment cost 
per sq. 
foot 

12/31/30. 

Square 

feet 

sold 

1930. 




24.50 

. 00056 

20 






1 

1,491.37 

.03264 

1.113 

1,491.37 

.03264 

400 









160 

1,725 
















10 

1 

j 







2,415.S3 
5.6S6.34 


436 

1,316 

28 



5.686.34 

. 1307 

2,116 

5,686.34 

.1307 

1,611 

.1307 

5,686.34 

.1307 

708 











143 




34.63 

2,379.16 

.00055 

.07014 

75 






2.379.16 

.07014 

996 

669 

2.379.16 

.07014 

330 

2,379.16 

.07014 

981 


10402 

14SS4 

20432 

10137 

063S7 

059S2 

00577 

00734 


00S14 

05633 

09797 

00173 

04223 

02581 


060S6 

11669 

11506 


4.5S4 

4,170 

5,479 

7,755 

7,701 

2,000 

SO 

1.009 

345 

613 

240 

7,754 

3,576 

1,901 

2,791 

3.5S0 

7',5Sl 

6,271 

4,801 


76,681 


3.739.51 

5.349.41 

4.799.41 

5.449.42 
2,700.45 
1,573.56 

367.16 

367.16 


3,301.52 

2,59S.75 

2,59S.74 

1.218.48 

1.058.04 

702.76 

4,795.54 

6.732.70 

4,695.56 

4,445.50 


10402 

14884 

20432 

10137 

06387 

059S2 

00577 

00734 


5,920 
4,739 
910 f 
5,036 ! 
9,771 | 
3,000 ' 
831 
497 


3,739.51 

5.349.41 

4.799.41 

5.449.42 
2,700.45 
1,573.56 

367.17 

367.14 


05633 

09797 

06173 

04223 

025S1 

03524 

060S6 

11669 

11506 

20891 


819 . 

3:274 3:30F52 

1,454 2,598.75 

232 . 

9,733 1,218.48 

3,462 1,058.04 

480 702.76 

18,465 4,795.54 

7,236 6,732.70 

5,819 4,695.56 

5,162 4,445.50 


1040197 
.1488428 
.2043259 
. 1013657 
.0638691 
059S221 
.0057633 
.0073318 


.0563274 

.0979699 

! 0422379 
.0258059 
.0352473 
.0608571 
.1166927 
.1150647 
.2089051 


88,949 


4,101 

3,320 

76 

6,635 

9,647 

2,365 

315 

200 

659 

730 

’2:466 

1,083 

ii',2S5 

4,412 

2,959 

5,449 

4,760 

1,043 

486 

63,767 


I 

I 

l 


L 
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79 Schedule 1-A. 

Fairmount Cemetery Association. 

Date and Amount of Improvements per Block 


(a) Block 25 

1915 .I. $34.03 

1916 . 207.83 

1917 . 846.59 

1918 . 402.32 


1.491.37 


(b) Block 27 

1924. 1,713.21 

1927 . 250.00 

1928 . 250.11 

1929 . 118.09 

1930 . S3.82 


2,415.S3 


(c) Block 31 

1915 . 34.63 

1916 . 207.83 

1917 . 846.59 

1918 . 402.32 

1919 . 2,S43.74 

1920 . 1,351.23 


5,686.34 


(d) Block 34 

1924 . 1,185.43 

1925 . 763.97 

1926 . 429.76 


2,379.10 


(e) Block 45 

1924. 3,585.51 

1926. 150.00 

1929. 4.00 


3,739.51 


(f) Block 46 

1923 . 1,770.25 

1924 . 2,385.43 

1925 . 763.97 

1926 . 429.76 


5,349.41 


Or) Block 47 


1922. SI 

770.25 

1924. 1 

835.43 

1925. 

1763.97 

1926. 

|429.76 

4, 

— 

[799.41 

.. 

(h) Block 4S 

r - ——— 

1922. 1 

1770.25 

1924. 2, 

1 4S5.43 

1925. 

763.97 

1926. 

429.77 

5! 

J 

449.42 

(i) Block 53 


1924. 

735.43 

1925. 

763.97 

1926. 

900.00 

1929. 

250.30 

1930. 

i 

50.75 


2)700.45 


(j) Block 54 

1925 . 1763.97 

1926 . 1429.77 

1930. i379.82 

-4-——— 

1)573.56 

(k) Block 72 

1921. 1i193.22 

1923. 2[108.30 

3|301.52 

(l) Block 76 

1921. 1[193.22 

1923. 1)405.53 


2)598.75 

I_ 

(m) Block 80 

1921. 1 193.21 

1923. 1)405.53 

2j,598.74 
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SO 


(n) Block SI 


(r) 

Block S7 


1927. 

. 81,191.72 


1920. 

$460.74 

1929. 

. 26.76 


1921. 

469.28 




1922. 

2,1S8.85 


1,218.48 


1923. 

3,513.83 




1925. 

100.00 

(o)* Block S4 





1913. 

. 166.27 



6,732.70 

1915. 

. 17.32 




1917. 

. 423.30 

(s) 

Block 8S 


191S. 

. 201.15 


1920. 

460.75 

1921. 

. 250.00 


1921. 

375.43 




1922. 

1,751.OS 


1.058.04 


1923. 

. 2.108.30 

(p) Block S5 




4,695.56 

1923. 

. 702.76 




(q) Block S6 


(t) 

Block 95 


1920. 

. 460.74 


1927. 

. 4,445.50 

1921. 

. 375.42 




1922. 

. 1,751.OS 

* 

Partially improved 3-1-13. 

1923. 

. 2,108.30 




1925. 

. 100.00 





4.795.54 


81 In addition to the foregoing written stipulation 
the parties by and through their counsel stipulated 
as follows: 

In addition to the actual land improvements specified in 
paragraphs (f), (g), (h) and (i) of Schedule 1-A of the 
written stipulation, it is agreed and stipulated that the 
entire cemetery on March 1, 1913, was improved to the 
extent of reservoir, canal, water mains, street car line and 
buildings, which applied not only to the improved section, 
but to all these future developments of the cemetery. 

Thereupon the Witness Shay continued his direct testi¬ 
mony as follows: 

“I have, from the records of the association, prepared a 
list of improvements made in Fairmount Cemetery from 
1890 to and including 1912. This list shows the general im¬ 
provements over the whole tract of 560 acres. Some of 
these improvements are in that list just stipulated. I have 
a more minute list here, which no doubt would be of interest 
and give quite a considerable amount of knowledge of what 
money was spent over the period from 1890 to 1912, inclu¬ 
sive. These are general improvements, mostly, from the 
whole tract of 560 acres. Those which are not general I 
have specified into Blocks of the cemetery.” 
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The Member: The idea is, I suppose, that those costs} you 
are about to read into the record apply ratably to all the 
land that was owned by the Cemetery Association? 

Mr. Stolp: It does, your Honor. 

82 The Member: All right. I 

Mr. Gammon: We do not concede that to be trfie at 

this time, of course. 

The Member: That is what is being offered, howeveij. 

“The costs are: Engineering and topographical surveys 
of planned improvements, 1891 and 1892, $4,069.78. (Irv¬ 
ing, 1891 and 1892, eighteen blocks, $4,891.00. Drainage, 
$9S2.40. Fence, $777.91. Water works and reservoir in 
Block 94, 1891 to 1S99, $8,651.05. Pipe line, 1902 to |1907, 
$8,791.34. Twenty-five acre reservoir constructed in |1892, 
in east part of the cemetery ground, $3,871.00; 1905, pme 
reservoir enlarged, $2,002.15. j 

We have High Line water rights which were acquired 
with the original purchase of 306.5 acres. There is no 
amount stated in there because that came with the original 
purchase and tract of 560 acres. In the early ’90’s Sixth 
Avenue Boulevard was improved to the extent of $300.00. 
Trees and shrubbery, 1891 to 1894, $4,026.65. Chapel and 
gate lodge, 1892-1893, $29,567.65. Various small buildings, 
$2,332.99. They were built in this period, in the :’90’s. 
Transportation, P/i miles of steam railroad track and 
equipment to connect the cemetery with the Denver trans¬ 
portation system at Colfax Avenue, $7,736.50. 

That same system was electrified, that is, the Fairpiount 
system was electrified in 1896, and after negotiations for 
a period of four years, from 1896 to 1900, the track aid all 
equipment was deeded to the Denver Tramway Company, 
and at that time a subsidy was given to them of ${2,000, 
and the Denver Tramway Company agreed to operate the 
road for a period of ten years, from 1900 to 1910. The 
total outlay on that was $10,591.32. That includes the sub¬ 
sidy and includes the $7,776.50. Artesian well, in 1901, 
$1,836.42. Green houses, 1893 to 1904, $15,391.17. 

83 6,724 feet of 12-inch water main was constructed in 
the spring of 1902, connecting with the Denver \Vater 

Company today for additional supply of water; ; cost, 
$13,662.00. | 

The agreement entered into at that time was that the 
association pay $50.00 a .month or $600.00 a year, iidefi- 
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nitely for readiness-to-serve, plus 10c per thousand gal¬ 
lons for the water used, which should be paid for every 
month when the readiness-to-serve, plus 10$ per thousand 
gallons for the water used, which should be paid for every 
month when the readiness-to-serve charge was paid. I 
have computed the $50.00 a month or $600.00 a year from 
1902 to 1912, inclusive, at $6,600.00. 

1909 and 1911, storage reservoir water rights were ac¬ 
quired on 200 acres, total outlay $6,648.00 office and accom¬ 
modation waiting room, 1907, $5,353.50. This makes a total 
outlay for improvements to Fairmount Cemetery ground 
of $130,347.29. 

There were many memorials erected to the memory of 
families who purchased plots in Fairmount. I prepared 
this list at random from prominent families that I know 
or know of, who! purchased at various dates from 1900 to 
1912, with the purchase price of the lots and the approxi¬ 
mate cost of the improvements, either in monuments or 
mausoleums. I also have one or two prior to 1900. 

In 1891, the Light family purchased a plot for $1,600.00, 
and the improvements or monuments, $3,000. 

In 1897, the Fisher family purchased a $1,500.00 lot; 
improvements in monument, $8,000.00. 

Those are the only two on here prior to 1900. There 
were a great many of them, but not prominent fami¬ 
lies. 

84 In 1900^ Phipps paid $1,300.00 for a lot, and a 
little later $15,000 for a mausoleum. 

In 1901, Strong, $2,000.00 for a plot and $3,000.00 for a 
monument. 

In 1902, Wilson, $600.00 for a lot, $6,500.00 for a mau¬ 
soleum. 

1904, Meyers, $1,800 for a lot, $10,000.00 for a mausoleum. 
1904, Kountze, $1,000.00 for a lot, $3,000.00 for a mau¬ 
soleum. 1906, Wright, $1,200 for a lot, $10,000.00 for a 
memorial. 1906, W'oodmen of the World, $1,200.00 for a 
plot, $5,000.00 for a memorial. 1906, Stoiber, $4,500 for a 
plot, $50,000.00 for a mausoleum. 1906, Smith, $3,500.00 for 
a plot, $18,500.00 for a mausoleum. 1906, Hecht, $1,200.00 
for a plot, $5,000 for a mausoleum. 1907, Burlingame, 
$2,500 for a plot, $2,000.00 for a monument. 1907, Chees- 
man, $5,000.00 for a plot, $5,000.00 for a memorial. 1907, 
McElvain, $1,100 for a plot, $5,000.00 for a mausoleum. 
1907, Cowell, $1,200.00 for a plot, $2,500 for a monument. 


GUY T. HELVERING, COMMISSIONER. 


71 



1908, Graham, $2,500 for a plot, $2,500 for a monument. 
1908, McClintock, $2,500 for a lot, $3,000 for a monument. 
1908, Sullivan, $2,000.00 for a plot, $7,500.00 for a j mau¬ 
soleum. 1908, Baer, $1,000.00 for a lot, $4,500.00 for mau¬ 
soleum. 1908, Flower, $1,400 for a plot, $4,500.0t) for 
mausoleum. 1908, Brown, $4,300.00 for a plot, $6,(j)00.00 
for a monument. 

1909, Davis, $3,000.00 for a plot, $4,500.00 for a monu¬ 
ment. 1909, Campbell, $1,200.00 for a lot, $2,500.0|0 for 
a monument. 


1910, Milheim, $1,000.00 for a lot, $5,000.00 for me¬ 
morial. 1910, Moffat, $3,000.00 for a lot, $2,000.00 for a 


memorial. 1910, Barker 
$23,500. 1910, Murray, 

memorial. 


, $2,000.00 for a lot, Mausoleum 
$1,000.00 for a lot, $2,500 for a 


85 1911, Schleuter, $1,000.00 for a lot, $4,000.00 for 

a mausoleum. 1911, Hover, $1,800.00 for a plot, 
$6,500.00 for a mausoleum. 

1912, Grant, $1,200.00 for a plot, $5,000.00 for $ me¬ 
morial. This totals approximately $60,000.00 for thirty- 
one sales to prominent families. They spent either in 
mausoleums or memorials a quarter of a million dbllars 
to beautify their cemetery plots. 

From 1891 to 1913, the Fairmount Cemetery Associa¬ 
tion had sold plots—not single graves—to family lot own¬ 
ers to the number of 8,000 families in the city of Denver, 
and I estimate that several million dollars have bedn ex¬ 
pended for memorials from 1890 up to and including’! 1912. 

The directory showed the population of Denver in 1890 
was 85,000; 1900, 133,859; 1910, 213,381. So it shows that 
over a period of twenty-one years of successful operation 
of the cemetery there was a certain good-will of patrpnage 
value spread over all the property of the Fairmount Ceme¬ 
tery Association located in the 560-acre tract knoyn as 
the Fairmount Cemetery ground. 

We are located very acceptably to the City of Dbnver 
and far enough away so as not to be encroached upon, yet 
close enough so that it is convenient, which has resulted in a 
constant and consistent patronage. 

The improvements made by lot owners to the ceipetery 
added value to our land, in that when people of necessity 
have to choose a cemetery, they would go to one tha[t was 
well managed and well improved, one that was sightly 
located, and the erection of monuments, memorial^ and 
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mausoleums sreatlv adds to the value of the cemetery 
property, so far as the purchaser is concerned. 

4 'In my opinion, the price that a willing buyer will pay 
and what a willing seller will sell for, constitutes 

86 fair market value. I have been selling lots in Fair- 
mount Cemetery since 1907. I go out to the ceme¬ 
tery occasionally and am thoroughly familiar with all the 
grounds.” 

Mr. Stolp: I would like to be temporarily through with 
Mr. Shay at the moment, in order to put the engineer on 
the stand to introduce a map. 

The Member: All right. Any questions, Mr. Gammon? 

Cross-examination: 

“I do not know that I can accurately state what propor¬ 
tion of the total area in the cemetery is available for sale 
of lots, after eliminating driveways, circles, triangles and 
ornamental spaces. I do not know that I can, without doing 
a little computation, state the space which was not avail¬ 
able for the sale of lots on March 1, 1913—that would be 
to take out the reservoir, the roads and the drivewavs. I 
think, however, we have data on that that would be available 
to show lots in the cemetery after deducting roadways, 
drives, walks and reservoirs, but I haven’t those figures. 
Mr. Fullerton, our present engineer has those figures. 

The sales to; individual purchasers have been from the 
fully improved or fully developed land. In addition to 
sales to individual purchasers, the Fairmount Cemetery 

Association did sell to the Jewish Association for cemeterv 

* 

purposes a portion of its land. I do not believe I have 
the exact data on that, but I have another sale made prior 
to that time which might be of interest to you. In 

87 1911 we sold approximately 15 acres to the Jewish 
Association. This land had only been improved as 

far as the general improvements which applied to the whole 
tract were concerned. The price for this fifteen acres of land 
was $15,000.00, and there was a stipulation there that the 
Emanuel Cemetery pay for their own irrigation, that we 
would not pay for the irrigation or the water, and that we 
would get the benefit of interments, foundations, green¬ 
house sales, etc. That was all part of the sales contract. 
That was fifteen acres, $15,000.00.” 
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Redirect examination. 


“The lots, a group of lots, or part of a lot is the part of 
a cemetery usually offered for sale. "We do not offer the 
roadways or the pathways or the lakes. Taking j Fair- 
mount Cemetery of 560 acres and deducting the irrigation 
lake, the drainage canal, the roads and the pathways, we 
would sell practically all of the remainder. We [would 
not sell out of the remainder small sections left ojit for 
beautifying or the walks. We would not 'sell the qite of 
the buildings—those are permanent improvements for the 
benefit of the whole cemetery grounds. In 1913, eliminat¬ 
ing that portion for lakes, roads, pathways, irrigation 
canals, building sites, there is no portion of the cemetery 
that we would not offer for sale. I mean to state that all 
of Fairmount Cemetery with the exception of roadways, 
building sites, pathways, canals, ditches, lakes, is avail¬ 
able for sale—salable. 

With respect to the Jewish Cemetery, the $1,000J00 an 
acre or the $15,000.00 was not the only consideration re¬ 
ceived. I do not believe that I can figure the money value 
of the collateral agreement, whereby we did not have to 
furnish water and where we received the benefit of inter¬ 
ments, down to so many dollars. It is, however, of great 
value as far as the cemetery is developed. Even 
SS with Emanuel they erect monuments and we con¬ 
struct all foundations, and we care for all inter¬ 
ments, our superintendent has general supervision <j)f the 
workmen in that part of the grounds, or the Eipanuel 
Cemetery section. Then there is a great deal of j floral 
work in the way of decoration of graves that we g£t for 
cur greenhouse department. We make a profit on such 
service. There is no time limit upon this agreement for 
these services; it was just generally understood it ivould 
be operated indefinitely. There is no way in which I can 
fix a value on the sale of that land. We have made no 
attempt to determine what profits, if any, we received from 
the sale of floral decorations or the digging of gravds. It 
could be determined by an examination of our book^. 

This bound volume consists of almost 20 or 21 ^ages, 
and these pages arc photostatic copies of a record of! sales 
made by the Fairmount Cemetery Association in the jFair- 
mount Cemetery grounds of lots and graves, from January 
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1, 1911 to February 28, 1913, both inclusive. It was pre¬ 
pared under my supervision.” 

Mr. Stolp: I would like to offer this bound volume as 
Petitioner’s Exhibit 4. This was petitioner’s exhibit 2 in 
Docket No. 30925. 

Counsel for respondent thereupon objected and the 
Board Member overruled the objection and received in 
evidence and marked “Petitioner’s Exhibit No. 4” said 
bound volume containing the record of sales from 1911 to 
1913. Said exhibit is attached hereto, incorporated herein 
and made a part of this Statement of Evidence. 

“There was a survey made of Fairmount Cemetery at 
the date of incorporation, or approximately at the date of 
incorporation by Messrs. Greiner and Scheutze, both of 
whom are dead. When I came to the Fairmount 
89 Cemetery as an employee, the records of their sur¬ 
veys were in the office. This is a photostatic copy 
of the map of Fairmount Cemetery, showing driveways, 
irrigation canal,> reservoirs, tramway line, office and green¬ 
houses, gate lodge and chapel. It is designated by blocks, 
divided off into blocks. That is a true copy of the blocks 
which were already platted and laid out, from which sales 
were being made in 1913, and the platted portions as set 
forth by the additional engineers in 90, in which no sales 
were made in 1913. I think I can of my own knowledge 
give practically all of the numbers of the blocks that were 
fully improved on March 1, 1913, as designated on that 
map.” 

Mr. Stolp: Your Honor, I would like to introduce as Peti¬ 
tioner’s Exhibit No. 5 this map. 

The witness Shay thereupon testified as follows to ques¬ 
tions propounded by Mr. Gammon: 

“All of these beautiful driveways that are shown upon 
this map have not been fully constructed. The land was 
originally surveyed and survey stakes were placed over 
the major portion of that, designating the proper way to 
plan the cemetery to make it one of the most beautiful 
cemeteries in the United States. It is true that some of 
the land has been used for farming purposes. That is to 
keep the land in good tillable shape, so when we are ready 
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to put the finishing touches oil it for cemetery purposes or 
for salable cemetery lots, the soil will be in good $hape 
so that we can get a good growth of grass, shrubbery and 
trees. The east half of the land covered by this map has 
been farmed since March 1, 1913. I do not know whether 
the original stakes could be found at this time, but theyjwere 
placed there when the land was originally surveyed, j The 
east part of the cemetery was being farmed by Maiich 1, 
1913, for the reasons already stated. Just pfacti- 
90 cally the east portion is now being farmed. | The 
south portion is practically all used for the cemetery 
there now. The east portion, that is the division line up 
and down there—let me show you on the map what I desig¬ 
nate as the east portion.” 

The Board Member over objection by counsel fo^ re¬ 
spondent, thereupon received said map in evidence as Pe¬ 
titioner’s Exhibit No. 5,” to which counsel for respondent 
excepted. Said exhibit is attached hereto, incorporated 
herein and made a part of this Statement of Evidence. 

The witness Shay thereupon in answer to questions! pro¬ 
pounded by Mr. Stolp, testified as follows: 

i 

“The sales of land prior to March 1,1913 were in Blocks 
A and B; Blocks 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,14, 15, 
16, 17,18, 19—I am not sure about 20—21, 22, 23, 24, 32, 33, 
39, 56, 57, 58, 61, 62, 63, 70, 71, 77, 78, 79, 84, 85 and 86. 
There were no sales in Block C. There was a proposed sale, 
possibly to be consummated, in Block C. I think youjhave 
the list there of Blocks in which there were sales of land in 
the years 1927, 1928, 1929 and 1930 which were not (men¬ 
tioned by me as having sales prior to March 1,1913. ijhave 
that all prepared.” j 

Mr. Gammon: Isn’t that covered by stipulation? 

Mr. Stolp: That would be, yes. 

Q. Mr. Shay, as a cemetery man, what is of value to a 
cemetery? A. Its availability for cemetery purpose^, its 
proximity to a growing center of population, its manage¬ 
ment, the manner in which the business is conducted, the 
care that is given to the cemetery, and the various gejneral 
improvements that have been made, to absolutely insuije the 
lot owners that the cemetery will have future care—th^ im- 

| 

i 
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provements made, as I testified this morning. That covers 
the general plan. 

Q. What, in your opinion, is the value of those areas 
sold in the taxable years of 1927 to 1930, which were 
91 not fully improved March 1, 1913? 

Counsel for respondent thereupon objected on the ground 
that the witness! had not as yet laid a foundation on which 
to express any opinion of value which would be of benefit 
to the Board. 


The witness Shay thereupon in answer to questions pro¬ 
pounded by the Board Member testified as follows: 

“I was not a stockholder in 1913, nor was I a director at 
that time, nor was I an officer. I have been Secretary since 
1921 and a director since 1930. I have been a stockholder 
since 1919. I have been associated with the corporation 
since 1903. My original duties were draftsman, clerk in the 
office, bookkeeper, auditor, collector, salesman. I have 
sold a great deal of this property before March 1, 1913.’ ’ 


Thereupon the Board Member overruled the objection of 
counsel for respondent and the pending question was read 
by the reporter, as follows: 

“Q. What, in your opinion, is the value of those areas 
sold in the taxable years of 1927 to 1930, which were not 
fully improved March 1, 1913?” 

The Member: What are you asking this witness to do, to 
give his opinion of gross total value in 1913 of the property 
sold in 1927, is that it? You are not asking him to give it 
per square foot or per acre, or anything of that kind, you 
want his opinion as to the total gross value of all this prop¬ 
erty? 

Mr. Stolp: I intend to ask him to give his opinion of the 
value per square foot of the various parts of this cemetery 
in which sales were made during the taxable years in con¬ 
troversy, in which no sales were made prior to March 1, 
1913. 


92 A. The blocks in question in which sales were made 
from 1927 to 1930, and that were not fully developed 
March 1, 1913, are 90, 95, 27, 81 and 45. I think the fail- 
average March 1st value on block 90 is $1.25 per square 
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foot; on block 95, $1.00 per square foot; on block 27,|$1.25 
per square foot; on block 81, $.75 per square foot: onjblock 
45, $.70 per square foot. j 

Mr. Stolp: That is all. j 

Recross-examination. 

Q. You stated that block 39 was one of those whiclji was 
fully improved on March 1, 1913. I will ask you to j state 
if additional improvements have not been placed in; that 
lot since March 1, 1913, and if it is not a fact that it was 
only partially improved on that date. A. When I answered 
that question, Mr. Gammon, I did not refer to my record on 
that. I went entirely from my memory, and I err^d in 
blocks 39 and 20. Block 39 was not fully developed, but 
block 20 should have been included in that list. 

I 

“Block 21 should not have been on that list. Bloqk 58 
really was not ready for sale at that time. It was all 
graded, but not ready for sale. It was partially imprbved, 
it was just about ready. There were sales made in block 
S4 at that time. There have been some improvements made 
there. I might state that on account of that block being a 
very large block, we have decided since to split it in two;, and 
S4 really is only half the size as shown on that plat which 
you have there. Part of block 84, on March 1, 1913, was 
fully improved, whereas another part of it was not. Block 
85 was practically all used for interment purposes. Tjhere 
is just a little on the southwest corner that was not fully 
developed and ready for sale on March 1, 1913. It really 
was not fully improved. The same is true of Block 
93 86. The same thing applied to 86 as I have testified 

to with reference to 85. There were interments ipade 
there, however, in the early days of the cemetery. 

With reference to Block 86, that lot as it now stands is 
in accordance with the map of the cemetery which I have 
identified and which was placed in evidence. The roadway 
between 86 and 94 was made just a little wider to accom¬ 
modate the automobile. That is the only change I can think 
of. A road has at this time been run through block 84, as 
shown on the original map. The south half of 84 is now 
known as block 83. There have been some minor chaiiges, 
in these original plans as shown on the map, to coniform 
with the general usages of the present day, so that it makes 
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it more convenient for the automobile to make turns. We 
have practically done away with the 17-foot drives. The 
driveways are now twenty-live feet or thirty feet. They 
have to be in order to take care of automobile traffic.” 

(Witness excused.) 

Thereupon A. Sonneborn, having been first duly sworn 
as a witness on behalf of the petitioner, testified as follows: 

Direct 'examination. 

“My address is Pueblo, Colorado. I am living at the 
Congress Hotel at Pueblo and my office is at 326 Thatcher 
Building. I am Secretary and Manager of the Roselawn 
Cemetery, at Pueblo and have been connected with that 
eemeterv for forty vears. I have been continuously in 
cemetery business for that length of time. I am somewhat 
acquainted with Fairmount Cemetery; I have visited 
94 it frequently. I was acquainted with it in 1892 and 
on March 1, 1913. 

I am President of the Cemetery Association of Colorado 

* 

and have been since its organization about two months ago. 
I have visited quite a few other cemeteries in the State. 
To some extent I am acquainted with the values, the sales 
values of eemeterv land.” 

Q. If vou had a eemeterv in which there was fullv im- 
proved land which was selling for $1.00 a square foot, and 
contiguous to that land was semi-improved land wherein 
the cost of fully improving it would be ten cents a square 
foot more, what value would — place upon the semi-im¬ 
proved land? A. I would consider the unimproved land 
worth the amount the improved land was selling for, less 
the cost of bringing it into the same condition. 

The Member: Barring the improvements, then, you would 
think that the land would be of equal value ? 

The Witness: Yes, sir. Some of it might be of more 
value on account of its contour and possibilities of de¬ 
velopment. 

Cross-examination. 

Q. If a cemetery covering 560 acres of land had sold ap¬ 
proximately ten or twenty acres of that land for cemetery 
purposes, and was proceeding at the rate of one or two 
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acres a year in the sale of land, would you consider a tract 
of land which was unimproved and used for farming [pur¬ 
poses is worth the same as an improved tract, less tlielcost 
of putting on the improvements? A. Not if it was any dis¬ 
tance, any considerable distance away from the improved 
land, no. 

“I would place a value upon lands in accordance jwith 
the distance from the improved land. If it was distant 
to such an extent that it would not be reached for dome 
200 years, and was being used as a farm, I w^>uld 
95 consider it worth more than farm land. I would 
place little value on it in addition to its valud for 
farm land, if it was remote as that. I might state a case 
of this kind. We purchased land within the last five y^ars, 
adjoining land, quite a little distance from our present im¬ 
proved property, and paid two to three times as much as 
farm land in the neighborhood in which it was. We did 
not consider it more valuable the day after we bought it 
than the dav before we bought it, but we needed that iand 
for future development.” 

Q. If you could have purchased just as good land adjoin¬ 
ing it for, say, $200 an acre, you would not have considered 
the land you purchased as worth any more than $200 an 
acre, would you ? A. It depends on the neighborhood; not 
only the distance, but whether it is north, south, eadt or 
west of where our development is to go. j 

Q. In other words, land on one side of the fence id not 
any better than land on the other, if it is the same kind of 
land and lays just as well? A. Yes, it might be better on 
the east than on the west, because we are not traveling ^’est, 
we are going east and south. 

O vTJ | 

(Witness excused.) 

Thereupon Raymond Reeves, having been first July 

sworn as a witness on behalf of the petitioner, testified as 
follows: 

Direct examination. | 

“My address is Denver, Colorado, and I am in the real 
estate business—a real estate broker. I have been irj the 
real estate business twenty-four years and I have made 
appraisals of land. I have appraised property for the John 
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Hancock Mutual Life Insurance Company, the First 
96 National Company of St. Louis, tiic Colorado Na- 
lional Bank, and some 200 or 300 private clients. I 
am a member of the Denver Real Estate Exchange and was 
its President in 1927. 

I made an appraisal of a portion of the Fairmount Ceme¬ 
tery land in 1927. The appraisal was as of March 1, 1913 
and I made it in conjunction with other appraisers who 
were Louis F. Bartels, Lee A. Reynolds, L. F. Eppieli, and 
A. J. Simonson. Mr. Simonson and Mr. Bartels are not 
alive today. We made an appraisal of the unimproved por¬ 
tion of Fairmount Cemetery.” 

In answer to questions propounded by Mr. Gammon, the 
witness Reeves testified as follows: 


“I have been acquainted with the Fairmount Cemetery 

land since 1909 and as a broker, I have bought and sold 

lands in the vieinitv of the Fairmount Cemeterv Associa- 

%> — 

lion tract prior to March 1, 1913, or shortly thereafter. I 
have not made an examination of the Fairmount tract to 
determine its value, or for the purpose of buying or selling 

at anv time.” 

•» 

In answer to questions propounded by Mr. Stolp, the wit¬ 
ness Reeves testified as follows: 


4 ‘We placed a value of seventy-eight cents per square 
foot upon the unimproved land. In basing our value we 
ascertained from the records of the Cemetery Association 
the sales that had been made in the improved area from 
1911 until March 1, 1913; we took the average of those 
sales and we computed the cost of the improvements and 
deducted from the average of the sales made, and concluded 
that that was the fair price or fair value of the unimproved 
area. In making appraisals of real estate, I do not use 
any other method than that same method. That is 
97 the usual method in which appraisals are made. 

When L make appraisals I take into consideration 
the utility of the property. The land in Fairmount Ceme¬ 
tery is of higher utility value as a cemetery property than 
it is as a farm property. I would not appraise it as farm 
property but would appraise it at its highest utility value. 
Any piece of property is supposed to be appraised for its 
best utility.” 


I 
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The Member: That means earning power of the prop¬ 
erty—economic value ? j 

The Witness: Yes, the best use to which it can be placed. 
It is entitled to that consideration. j 

“The other four members with whom I made this jap- 
praisal concurred in my valuation. This is an appraisal 
of Fairmount Cemetery as of March 1, 1913, as arrivecj. at 
by five appraisers previously mentioned in my testimpny, 
the appraisal having been made April 9, 1927.” 

i 

Petitioner’s counsel thereupon offered in evidence gnd 
there was received in evidence as “Petitioner’s Exhibit 
No. 6” the appraisal referred to by the witness. Said! ex¬ 
hibit is attached hereto, incorporated herein and made a 
part of this Statement of Evidence. 

Cross-examination. 

i 

“We were employed by the Fairmount Cemetery Asso¬ 
ciation to make the appraisal which we made in 1927j. I 
would assume that they employed us with a view of filing 
such a value as we might determine as of March 1, l[913, 
for the purpose of use in connection with their incomej tax 
liabilities. I do not know that I was told that, but I as¬ 
sumed that by the date. It was employed and paid a £ an 
expert for my services in making the appraisal.; 

98 I am not able, without referring to records, to 
identify any particular land which I have bought and 
sold in the vicinity of Fairmount Cemetery Association 
property. I have dealt in land and acreage and lots' for 
twenty-odd years. I came here today to testify as an ex¬ 
pert witness. I handled a piece of land just a littl^ bit 
east of Fairmount, maybe within a mile of there. That! was 
irrigated farm land and I would say the price at which that 
land was bought or sold was about $250 or $300 an ^cre. 
That was about that same time. As a broker I also han¬ 
dled property within a mile south of Fairmount. That; was 
all outside of the city limits and that transaction probably 
was a little before that time. That was irrigated landj and 
brought around $250 or $300 an acre. I wouldn’t say|that 
I did not handle other tracts of land in that vicinity but 
I don’t recall any other. 

6—6354a ! 
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Irrigation was available for the unimproved land of 
Fairmount Cemetery Association on March 1, 1913. As to 
what time they put water over it or what time they did not, 
I do not know. There was a ditch there, it could be irrigated, 
water could be turned over it. I think any of the unimproved 
land could be irrigated from the ditch. My impression is 
that the ditch is on the highest part of the land. I am not 
certain that the lake-reservoir is above the ditch. 

The answer I have given of seventy-eight cents a square 
foot was based wholly upon the possible prospective sales 
price of these lots for cemetery purposes. I understand that 
there are 560 acres in the Fairmount Cemetery plot; multi¬ 
ply that by the number of square feet in an acre and you 
can easilv tell. Of course, vou have to eliminate some of 
that for driveways, walks and other waste space. My under¬ 
standing is about twentv-five acres is what vou have desig- 
nated as waste space.” 

99 Q. Do you know the rate per year at which Fair- 
mount Cemetery has been able to dispose of its land 
to purchasers, that is, how many square feet per year they 
have been able to sell, from 1890 up to March 1,1913? 

Counsel for petitioner thereupon objected to the question 
and the objection was overruled by the Board Member. 

Mr. Gammon: If counsel doesn’t object, I do not see why 
he shouldn’t answer the question right away and save time 
here. 

The Member': Did you object to the question? 

Mr. Stolp: I object to the line of argument and the ques¬ 
tion and I would like to know what it is for. 

A. I understand that the cemetery sells from two to three 

* 

acres a year. 

Q. Then assuming that the cemetery has something less 
than 560 acres of land, since it sold some of its land to the 
Jewish Cemetery, it might be approximately 200 years be¬ 
fore all of that land would be sold, at the present rate? A. 
That might be true, sir. 

Q. And would you still hold to the basis of seventy-eight 
cents a square foot if you took into consideration the fact 
that it might be an average of 100 years before that land 
would be sold for burial purposes? A. I would. I think that 
a cemetery must have a reserve, and a very large reserve, a 


I 


GUY T. HELVERING, COMMISSIONER. j 83 

reserve that will take care of the future for a great many 
years. We have had some experience on that in Denver. 

“I would not make any change in the value of seventy- 
eight cents per square foot by reason of the fact that it plight 
be 100 years or 150 years or 200 vears before the lanjl was 
sold for burial purposes. On a basis of seventy-eight Scents 
per square foot this land would be worth approximately 
$34,000 an acre. I adhere to that value, because I am 

100 appraising cemetery property. I am not appraising 
farm property.” 

(Witness excused.) 

Thereupon Louis F. Eppich, having been first duly sworn 
as a witness on behalf of the petitioner, testified as follows: 

Direct examination. 

i 6 My address is 314 Denver National Bank Building. I am 
a real estate broker. I started in the real estate brokerage 
business in 1897 and have been in that business thirty-six 
years. I have made appraisals of real estate property. I 
have appraised for the public utility companies of Defnver, 
the Telephone Company, the Denver Tramway Company, 
condemnation proceedings for the City of Denver; fojr the 
Denver terminals, for the railroad terminal, and represent 
the Metropolitan Life Insurance Company as loan Corre¬ 
spondent. I have made appraisals for life insurance I soci¬ 
eties of the United States, and various individuals. j 

I was engaged in about April 1927, by the Fairmount 
Cemetery Association to make an appraisal of its (land. 
Others were engaged with me, namely, Mr. Bartels, Mr.(Rey¬ 
nolds, Mr. Simpson and Mr. Reeves who just previously tes¬ 
tified. ‘Petitioner’s Exhibit No. 6’ is a copy of my ap¬ 
praisal. I appraised the unimproved salable area in Fair- 
mount Cemetery and placed a value of seventy-eight cefits a 
square foot on that land. I arrived at such value by secur¬ 
ing a record of the sales by the cemetery for the years i.911, 
1912, and to February 28, *1913. i 

In appraising property, my general method of ar- 

101 riving at the value is by looking up the sales of con¬ 
tiguous property to arrive at the value of the ap¬ 
praised property. In appraising property of a cemetery I 
would not compare it with the sales price of farm land [that 
was adjacent. I would not compare it with city lots [that 

l 
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were adjacent. I would appraise it by adjacent property of 
a similar character. I appraised this property on that basis. 
The property of similar character and the property I used 
as a basis in appraising* the cemetery lands were the lands 
that were sold as cemetery lots during that period. This 
(Petitioner’s Exhibit Xo. 6) is a copy of our joint appraisal. 
Mr. Bartels and Mr. Simonson of the men who signed that 
appraisal are not living.” 


Cross-examination. 


“The only land I appraised was the unimproved land. The 
sales made bv the cemeterv from 1911 to March 1,1913, were 
from improved lands in the cemetery. I used the sales price 
of improved lands in the cemetery to arrive at a value for 
unimproved lands, but deducting the cost of improvements. 
I don’t recall any sales I made personally in the Fairmount 
Cemetery district, but I have had prices on lands that we 
had listed at our office through other sources. Lands in that 


general vicinity were, depending on the water rights, selling 
from $200 to perhaps $300 or $400 per acre. Lands without 
water rights were probably selling for around $150, some¬ 
time $200, depending on the location or availability. There 
may be exceptions, but no lands in that general vicinity were 
on an average bringing more than $400. Such lands were not 
necessarily improved with buildings but they are farm lands. 

On March 1, 1913, some of the unimproved land of 
102 Fairmount Cemetery was irrigated and some was not. 


I do not know about what proportion of it was above 
the ditch and what proportion was below. I do not know 
the rate at which the cemetery was disposing of its land for 
burial purposes and had been up to March 1, 1913. I did 
not take that figure into consideration. I knew that a com¬ 
paratively small portion of the cemetery was improved.” 


Q. And did you take into consideration that it might be 
200 years before some of those lots would be sold? A. No, 
I do not think that. This was my reason: There have been 
experiences in cemeteries not having sufficient land pur¬ 
chased in advance. Times change, conditions change. There¬ 
fore, a cemetery association in these days, or from the time 
when this organization was started, looks into the future to 
provide itself with sufficient lands for its needs. For in¬ 
stance, all cemetery lots are not one size. Some one may 


I 


GUY T. HELVERING, COMMISSIONER. j 85 

like an acre or two acres or three acres. You cannot tell 
what changes will bring forth. 

Q. Based upon the March 1, 1913, situation, it appears 
from the rate at which sales had been made there froi^i 1911 
to 1913, that it would be perhaps 200 years before thelceme- 
tery would be filled up, does it not? A. I did not kno\j that. 


“I did not attempt to learn the facts with reference to 
that, in order to make my computation for the value per 
square foot. I was paid as an appraiser, an expert, at the 
time I made this appraisal. I did not know that tljie ap¬ 
praisal was made in connection with the income tax liability 
of the cemetary—I was not so informed. I think the fatt that 
it was made as of March 1, 1913, would suggest that jto my 
mind because I had made appraisals for that purpose there¬ 
tofore; not for other cemetery associations but fori other 
individuals and corporations, as an expert. I presume in 
connection with tax liabilities of the parties who employed 
me, I do not know. 7 ’ 


103 Redirect examination. 

“In making my appraisals I take into consideration the 
economic value or use of the property which I am apprais¬ 
ing. I took into consideration the economic use of this 
cemetery land for its puropses. The use of land foriceme- 
tery purposes is of greater value than the use of laijid for 
farming purposes. I took into consideration, in making the 
appraisal, that the 5G0 acres were dedicated to cenjietery 
purposes.’’ 


Recross-examination. 

Q. Would you be willing to pay a price for a piece olf land 
that you couldn’t sell for that same price for 100 {years, 
and you know that you couldn’t get an adequate rethrn on 
the investment during that time you had to hold it? A. 
That is quite hypothetical. I do not know. 

Q. You are an expert, I think I am justified in asking a 
hypothetical question. 

Thereupon counsel for petitioner objected on the basis 
that the question was too general and should be more defi¬ 
nite. The objection was overruled. 


i 
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A. I do not think I would, because I would not be living 
100 vears. 

(Witness excused.) 

Thereupon Thomas L. Haynes, having been first duly 
sworn as a witness on behalf of the respondent testified as 
follows: 

Direct examination. 

“I am an Internal Revenue Agent and have been 
104 so employed for 13 years. As such Internal Revenue 
Agent I made an examination of the books and rec¬ 
ords of the Fairmount Cemetery Association for the pur¬ 
pose of determining its taxable income for the years which 
are now in controversy. I made that examination in con¬ 
junction with an employee of the Fairmount Cemetery As¬ 
sociation ; I always took up things with and got a great deal 
of information from the bookkeeper, Mr. Junker. Mr. Jun¬ 
ker and I went over the books of the company to determine 
what lands were unimproved and what lands were partly 
improved, and what lands were fully improved, as of March 
1, 1913. 

The stipulation which has been filed in evidence here and 
to which is attached Schedule 1 and Schedule 1-A, repre¬ 
sents the information which I obtained from the records of 
the Fairmount Cemeterv Association during mv examina- 
tion. Schedule 1-A contains the date and cost of improve¬ 
ments on the various blocks as developed for cemetery pur¬ 
poses. From my examination of the books and records of 
the company, I have prepared a map showing the improved 
land, the semi-improved land and the other unimproved 
land, and the land sold for the Jewish Cemeterv. This is 
such a map. It wms prepared from an official company 
map. The red shows the area improved and fully devel¬ 
oped for cemetery purposes on March 1, 1913; the green is 
that partially developed; that in shaded black is the portion 
that was sold to Emanuel for the Jewish Cemeterv. The 
outside area is that portion which has not been developed 
for cemetery purposes up to 3/1/13, which was used for 
farming purposes.” 

Said map was thereupon received in evidence as “Re¬ 
spondent’s Exhibit B.” Said exhibit is attached hereto, 
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incorporated herein and made a part of this Statement of 
Evidence. 

“I have prepared another map similar to the one 

105 to which I have just testified, to which I have added 
in blue the area which was improved from March 1, 

1913 up to December 31, 1930, the last date that is in con¬ 
troversy here. This map is the same as the former piap, 
except that the undeveloped area has not been cut opt, is 
left on the map, and that portion of the cemetery which was 
developed subsequent to March 1, 1913, up to the clo.^e of 
3 930.’ ’ 

Said map was thereupon received in evidence as ^Re¬ 
spondent’s Exhibit C.” Said exhibit is attached hejreto, 
incorporated herein and made a part of this Statement of 
Evidence. 

Cross-examination. 

“Referring to ‘Exhibit B’ I state that the blocks of land 
colored red and green on that map show the fully improved 
and semi-improved land in Fairmount Cemetery ais of 
March 1, 1913. By improved land, I mean that portion of 
the cemetery which has been developed to the extent tHat it 
is available for sale for burial purposes. By senp-im- 
proved land I mean that portion where improvements 
which will ultimately make the land available for bprial 
purposes have been commenced. Such improvement^ are 
the cost of grading, roads, walks, water lines, sprinkling 
system, drainage system, trees, grass, shrubbery | and 
flowers. 

On the map 1 have there, Exhibit B, colored in red and 
green, I have not shown the water laterals but I cohered 
in my statement that those in red have completed water 
laterals. The water mains. Tliev are in connection with 
the reservoir. I believe they have both city mains and re- 
servoir mains. There is a pumping station and pipes t6 get 
the water from the reservoir to that land. The pipes from 
the reservoir down to that land run through areas 

106 that I have marked wholly unimproved for cemetery 
purposes.” 

Q. Didn’t you state that land is semi-improved wh^n it 
has its water laterals in it? A. The laterals are not inj this 
section, the laterals are in the improved section. 
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Q. Where docs the water come from! A. Through the 
water mains. 

Q. Does that not improve the land through which the 
main runs? A. Improves it to that extent. 

Q. But you haven’t shown that in the map? A. Well, 
they being underground, I didn’t know exactly where they 
were. 

Q. Then you do not know where all the improvements are 
on the cemetery, or where all of part improvements are. 
A. I wouldn’t attempt to tell where the water mains were. 

Q. But they are improvements, are they not? A. Yes, 
sir. 

Q. Then your map does not correctly reflect all of the 
semi-improvements? A. No, our stipulation, I believe, 
agreed that there were such water main there, though. 

“I couldn’t accurately answer yes or no whether my map 

is misleading. I believe not. According to the definition 

I just gave for semi-improved land, my map does show all 

the semi-improved land. I said semi-improved land was 

land which had laterals, not mains. I know what lands in 

Fairmount Cemetery on March 1, 1913, had water laterals; 

water laterals in all this section. I know thev were not in 

•> 

the other sections. There were only a few parallel laterals 
in the other sections. There were water mains there. 
107 I do not show where water mains are in “Exhibit 
C.” According to my previous answer I count that 
unimproved because it has no improvements for cemetery 
purposes. The water mains did not make that useful for 
cemetery purposes. The cemetery needs much more than 
a few water mains; it needs a sprinkler system and drain¬ 
age system.” 

(Witness excused.) 

Thereupon Marcus C. Bogue, having been first duly 
sworn as a witness on behalf of the respondent, testified as 
follows: 

Direct examination. 

“I am a realtor with residence at 1429 Vine Street and 
business address at 705 Seventeenth Street. I have been 
engaged in business in Denver as a realtor for approxi¬ 
mately twenty-seven years. I am acquainted with sur- 
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rounding land to Fairmount Cemetery in the neighborhood 
of twenty-five years. During that time and particularly 
on or before or shortlv after March 1, 1913, I had occasion 

./ ' * j 

to price or sell lands in that vicinity or become acquainted 
with the price at which lands were sold in that vicinity. I 
know how these lands sold compared in quality for 
farm purposes with the unimproved land in Fairipount 
Cemetery. ’’ 

Q. I will ask you to stale in your own language and! in a 
general wav what transactions in that immediate viciinitv 
you know of and the prices which have been receive^ for 
such lands. A. To the east of the cemetery, we purchased 
about twentv-two or twentv-three vears ago 320 acres of 
land for $7.00 an acre, and had it a year or two and sbld it 
for $12.00. This was about two miles southeast of the 
cemetery corner. I am quite familiar with values in j gen¬ 
eral on all sides of the cemetery. 

In 1913, directlv west of the ccmeterv, there weife 80 
acres sold to Mr. Adams for $300.00 an acre, irrigated, 
very choice land in that community, in alfalfa, with the 
High Line water. Since that time, on the irrigated iand, 
considerable of the land has taken on the Antero Ditch, 
which has improved the water right—not southeast, north 
and west of the cemetery. At the present time the 
108 Madison Realty Company owns 76 acres exactly 
across the street west of the cemetery, with [High 


Line and Antero water: 
bonds. Today, they are 


That water right is all paid pp, no 
asking $300 an acre. In 191*^ and 


1913, this land could have been purchased for $200 anjacre. 
On the north, directly across the street on the extension 


of Alameda, just outside of Denver County, there are SO 
acres—possibly 79 or 80 acres—belonging to Louise [Mor¬ 


rison. I do not know whether Louise Morrison is alivp, but 
her brother is. They have owned that land since 1871. 
They have tried to manage for more than twenty years 
to sell the land. Mr. Morrison is a friend of ours,'very 
well acquainted with him, formerly connected with the 
Denver National Bank, and all that time has tried tp dis¬ 
pose of that land for some price. Their asking pricj* has 
been $200 an acre, but they have been very anxious tp sell 
it, and they have had to my knowledge no offers. 


Directly east of the Morrison place, adjoining the peme- 
tery on the north, is 160 acres held by the Colorado^ Na- 
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tional Bank—land belonging to the Silas Stone Estate. 
They have owned this land for more than twenty years and 
have tried to secure offers, which they have been unable to 
do. Adjoining the cemetery land known as Section 16, there 
were 14 acres sold in 1920 to Mortizen—improved, quite a 
little improvements. This land is not irrigated, it is sub¬ 
irrigated from these other ditches. It sold for $3250.00. 

On the east are 480 acres belong- to the Stephen Knight 
Investment Company, formerly known as the Windsor 
Farm Dairy. For this land, when this case was up before 
two years and several months ago, they were asking $150 
an acre. I understand at this time they do not want to sell 
it because there is no market. There are 80 acres adjoin¬ 
ing this Knight land on the east, belonging to a man—I 
cannot recollect his name—who lives on the place. I have 
talked to him within the past week. This land is improved; 
it is fair land, as land goes around there, it is irrigated with 
both water rights. They are hard-working farmers, intelli¬ 
gent, and he paid in 1*920 $16,000—$200 an acre for this 
land. He told me that he had been unable to make ends 
meet the past few years on account of low prices of all kinds 
of farm commodities. 


On the south is what I would term arid land, non-irri- 
gated. As you get to the south the land is not as good as it 
is in the other sections that I have mentioned, it is sandy. 

There were 160 acres sold directly south, adjoining 
109 the cemetery land, for $45.00 an acre, in 1913, sold 
by Mr. Cribbs to A. D. Johnson. Since that 
time it has been subdivided into five, ten, and twenty-acre 
tracts, a great many little, small homes built. The only way 
they secure their water is by a pumping plant. They go 
thirty feet and pump into a tank. One owner of one of 
these tracts is trying very hard to make a living by raising 
strawberries. He told us he put in $4500, earning his 
money as a hod carrier. The land is so sandy that it is 
very hard to hold the moisture. 

On the southeast corner of Section 16, which is part of 
the cemetery, there are 40 acres inside of the corner—that 
is, starts 40 acres east of the line of Quebec, which is the 
end of the 640 section that the Fairmount Cemetery has 
their 560 acres in, or thereabouts. Mr. Bennett bought it 
fourteen years ago, 40 acres, from the George W. Clayton 
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Estate. The Clayton Estate is part of the City; this land 
was given to the City for this Clayton Home. 

Mr. Bennett purchased this land fourteen years ago| for 
$27.00 an acre. I might say in all this testimony, that every 
piece of land that I have talked about has been adjoining 
the cemetery section, excepting the three twenties that \jrere 
sold for $12.00 an acre. In my opinion, the land surround¬ 
ing the cemetery, except that on top of the hill, is exactly 
similar to the cemetery irrigated land, with reference to its 
value for agricultural purposes. The land up on the hill is 
part of Section 16, that is the 40 acres that Bennett bought 
and the land sold by Cribbs to Johnson. The 160 that bold 
for $45.00 an acre in 1913 is directly south or across the 
road from the south side of Section 16. 

Basing my opinion upon my knowledge of sales of simi¬ 
lar land in this locality in and around, before and after 

•/ * 

March 1, 1913, my opinion is that the March 1, 1913, vhlue 
of the unimproved portion of the Fairmount Cemetery land 
is thirty to forty dollars per acre for the arid land andjtwo 
hundred dollars per acre for the irrigated land. On! ac¬ 
count of a going concern for the cemetery, injmy 
110 opinion, any of this land acquired by the cemetery 
to go in with the rest of their land, will have a vhlue 
of somewhere around $200 or $250 per acre, on account 
of the cemetery having their pumping plant and lake land 
facilities for handling the property. $250 an acre for the 
unimproved land would be my estimate of its value.’’ 

Cross-examination. 

Q. Mr. Bogue, are you valuing the Fairmount Cemetery 
land for farm purposes? A. I am not testifying only to 
lands surrounding the cemetery. j 

“I am not testifying as to Fairmount Cemetery land, 
except the land that is unimproved. Just casually, by Tid¬ 
ing by in an automobile I know what lands are unimproved 
in Fairmount Cemetery.” 

Mr. Stolp: Your Honor, this witness is not capablq of 
testifying to the value of Fairmount Cemetery land, ahd I 
ask that he be excused and the testimony be stricken from 
the record. 
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The Member: I did not hear you. 

Mr. Stolp: I move that the testimony which the witness 
has been giving, which does not concern the Fairmount 
Cemetery land, be stricken. He says he is testifying to 
lands surrounding Fairmount Cemetery. It is immaterial 
to the case, and lie is not testifying to cemetery lands in 
Fairmount Cemetery, therefore his testimony should be 
stricken from the record. 

The Member: I think I will let the testimony stay in the 
record. I understand the situation all right. 

(Witness excused.) 

Paul W. Fullerton, having been first duly sworn as a 
witness on behalf of the petitioner, testified as follows: 

111 “My address is 5614 Montview Boulevard. I am 
Vice-President of the Fairmount Cemetery Associa- 
tion and manager of the .Mausoleum Department.’’ 


Thereupon the witness testified on an issue which is not 
the subject of any assignment of error. After being ex¬ 
cused the witness was recalled for examination bv counsel 
for respondent and in answer to questions propounded by 
Mr. Gammon, testified as follows: 


“I would not sav that I would be able to testify as to 
what space or acreage is available for sale as lots, after 
eliminating the amount used for driveways, ornaments, 
circles or triangles, cross ways or passes. Most of my ex¬ 
perience has been with (he Mausoleum, 1 have very little 
(o do with the cemetery sale at all. I have never made an 
estimate of that. I do not know how many square feet in 
the cemetery are available for sale as lots or how many 
square feet were sold from 1890 to March 1, 1913. I be¬ 
lieve our Secretary has that knowledge and probably our 
President.” 


Q. I will hand you what purports to be a capital stock 
tax return filed for the Fairmount Cemetery Association for 
1926, and ask if you executed that return? 


Counsel for petitioner thereupon objected on the grounds 
that the value in 1926 was not in question and the Board 
Member overruled that objection. 
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Q. I will ask you to refer to that return and to the vjjiluc 
of real estate, $654,000, buildings, $61,000, and with refer¬ 
ence to the value of real estate, do you know how that ^’as 
computed? A. No, I would have to admit that I do ndt. 

Q. It wasn’t computed by taking the sales price peij lot 
and taking the total number of lots which could be sold in 
the cemetery and arriving at a value on that bhsis, 
112 was it? A. I don’t know. 

Q. You do know if you had used the sales price jper 
lot, taking the total number of lots in the cemetery, you 
would have had a value many times that which is reported 
here, don’t you? A. No, I can’t say that I know tha]t. 


By Mr. Stolp: 


Q. When were you first employed by the Fairmqunt 
Cemetery? A. I was employed as a treasurer of the asso¬ 
ciation from 1922 up until 1930, and in 1929 I went on full 
time. My employment prior to that was merely part tjime 
employment there. 


Thereupon Arthur D. Wilson, having been first qluly 
sworn as a witness on behalf of the respondent, testified as 
follows: 

Direct examination. 

“I am a realtor and my address is 140 High StreetJ. I 
have been engaged in the City of Denver as a realtor for 
twenty-six years. I have during that time had occasiop to 
become acquainted with the general vicinity in which J the 
Fairmount Cemetery Association is located. 

On the south of the cemeterv the Madison Realtv Com- 

%> I 

panv has owned for a great many years about 80 acres, 
which is directly west of the cemetery and closer to Den¬ 
ver. That is irrigated land, and in 1913 they were asking 
$200 for it. They still have it and they are asking $p00. 
On the north, on Quebec, and adjoining the cemetery, Mr. 
Morrison has owned for a great many years 80 acres in 
there, and he is trying to sell it today and has had i { on 
the market for a good many years at $200. That wa^ on 
the market in 1913 for $200 an acre. That is irrigated 
land. 
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Mr. Bennett, about 1916—and I think land from about 
1911 to about 191S was about the same price, there was 
very little variation in the value of land at that time 
113 —Mr. Bennett sold for Mr. Cribbs to Albert E. John¬ 


son—that is directly south of the cemeterv—he sold 

* * 

that for $45.00 an acre, and it has since been cut up into 
small tracts. Mr. Fred Weeks, in 1912, sold to the Fogel 
Dairy—that was in 1913—sold 160 acres for $40 an acre. 
That is right due south of the cemetery. There are 80 
acres on the northwest corner, north and west from the 
cemetery, that is owned by Mr. Silas Stone, and they asked 
$150 an acre in 1910. That is irrigated land. 

Xow on the east of the cemetery, that is owned now by 
Stephen Knight, it was owned and was offered for sale in 
1913 for $100 an acre, and that is partly irrigated and 
partly dry. In the east 40 of the southwest 80, in the same 
section as the cemetery association, that is Section 16, Mr. 
Bennett bought from the City and Countv of Denver, 40 
acres in there—that was about 1919, but prices had gone 
up a little then, he paid $27.00 an acre for that. That was 
drv land. 


From my knowledge of the surrounding land and of the 
cemetery land I would place a value upon the unimproved 
lands in the Fairmount Cemetery, as of March 1, 1913 of 
$40 or $50 an acre. Dry land. About $200 for the irri¬ 
gated land. Having in mind the fact that the land had been 
purchased by the Cemetery Association and was to be used 
eventually for burial purposes, as a real estate man I would 
place additional value upon this land because of the fact 
that it was owned bv a Cemeterv Association. The addi- 
tional value I would place upon it by reason of that fact 
is pretty hard to get at, but any cemetery association is a 
going concern and one that is very stable, and I would place 
the value at several times the amount of the value of the 


ground than if it was not in the cemetery plot or land or 
section. I couldn’t fix the exact value per acre I would 
place on the cemetery land because of the fact it had been 
acquired by the cemetery association. 

114 The value of unimproved land in a cemetery would 
be worth more according to the period of time in 
which, in the ordinary course of events, it would be ex¬ 
pected that it would be reached and used for burial pur¬ 
poses. If the land would not be expected to be reached for 
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100 or 200 years for burial purposes, I wouldn’t placcj any 
large amount upon it in addition to its farm value. I jonly 
know from hearsay how many acres a year Fairmbunt 
Cemetery have been using for burial purposes.” 

(Witness excused.) 

Mr. Gammon: Respondent rests, except that we vlould 
be verv glad to have your Honor go out and view the land. 
The Member: Is there any rebuttal to be offered? 

Mr. Stolp: No rebuttal. 


Thereupon, both parties rested their cases. 

i 

The parties to this proceeding agree that the foregoing 
is all of the material evidence adduced at the hearing be¬ 
fore the Board of Tax Appeals, and consent hereby is given 
to an order being entered by the Board of Tax Appeals 
approving the same. 

PAUL E. SHORB, 

Attorney for the Petitioner. 

ROBERT H. JACKSON, j 
Assistant General Counsel for the 

Bureau of Internal Revenue j 
Attorney for Respondent. 


The foregoing Statement of Evidence sets iforth 

115 all of the material evidence adduced at the hearing 
of this cause; and, in order that the same may be 

preserved and made a part of this record, said Statement 
of Evidence is duly approved, settled, and ordered filed 
this 13th dav of October, 1934. 

(Sgd.) EUGENE BLACK, j 
Member, United' States Board of Tax Appeals. 
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[Stamp:] U. S. Board of Tax Appeals, Div. —. Docket 
30925. Petitioner’s Exhibit 2. Admitted in evidence [May 
25,1931. 


[Stamp:] U. S. Board of Tax Appeals, Div. 8. Docket 
55570. Petitioner’s Exhibit 4. Admitted in evidence Oct. 
10, 1933. 
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The Fairmount Oineterv 

Association. 


Sales of 

Lots and Graves—Twenty-six Months, 

January 1, 


1911. to February 28 

1913. 


Block 


Area 

Average 

number. 

Sales price. 

sq. ft. 

sq. ft. price. 

A. 

.. $1,000.00 

515 

$1.9223 

B. 

.[. 135.00 

139 



65.00 

80 



60.00 

80 



50.00 

SO 



50.00 

80 



60.00 

80 



35.00 

40 



90.00 

120 



1 200.00 

281 



65.00 

80 



$810.00 

1,060 

$.7642 

1. 

. 300.00 

160 



1,800.00 

1,440 



125.00 

140 



500.00 

326 



$2,725.00 

2,066 

$1.3190 

2. 

. 300.00 

160 



400.00 

160 



75.00 

63 



$775.00 

383 

S2.0235 

4. 

. 90.00 

70 



135.00 

80 



1 500.00 

266 



! S725.00 

416 

$1.7428 
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i 

Sales of Lots and Grave—Twentv-six Months— Continued. 


Block 

Lot. 


Area 

Average 

number. 

number. 

Sales price. 

sq. ft. 

sq. ft. pjrice. 

5. 


$500.00 

26S 

i 

i 

1 




500.00 

392 





§1,000.00 

660 

$11 

1 

- 1 

5152 

6. 


S100.00 

160 

- 1 - 

$.6250 

8. 


65.00 

64 

i 




60.00 

64 

i 




§125.00 

128 

$.9765 

(117) 




- h 

i 

i 

1 

1 

1 


10. 


$75.00 

64 

*1.1 
- i 

1718 

12. 


$65.00 

SO 

i 

© 

$.j 

8125 

13. 


$275.00 

205 

SI -j 

i 

3415 

15. 


75.00 

80 





175.00 

160 





$250.00 

240 

SI. 

0416 

63. 


S3,500.00 

1,520 

$2. 

| - 

1 

|3026 

1_ 

77. 


70.00 

80 


1 

1 



75.00 

78 





$145.00 

15S 

$. 

9177 






4 -- 

24. 


240.00 

190 


| 



1,150.00 

632 


1 

| 

1 



$1,390.00 

822 

$1.6910 


I 


7—6354a 
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Sales of Lots hnd Grave—Twenty-six Months— Continued. 


Block Lot 

number. number. 

22 


(118) 


Sales price. 

Area 
sq. ft. 

$80.00 

108 

200.00 

288 

50.00 

72 

100.00 

144 

200.00 

288 

220.00 

288 

125.00 

144 

125.00 

144 

100.00 

144 

60.00 

72 

55.00 

72 

50.00 

72 

55.00 

72 

65.00 

72 

50.00 

72 

75.00 

72 

110.00 

144 

45.00 

72 

125.00 

144 

65.00 

72 

75.00 

72 

50.00 

141 


65.00 

SO 

100.00 

160 

100.00 

160 

60.00 

80 

60.00 

80 

60.00 

80 

60.00 

80 

60.00 

80 

50.00 

SO 

50.00 

80 

50.00 

SO 

65.00 

80 

110.00 

160 

125.00 

160 

100.00 

160 

50.00 

80 

50.00 

80 


Average 
sq. ft. priee. 
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Sales of Lots and Grave—Twenty-six Months— Continued. 


Block Lot 

number. number. 


( 119 ) 


Sales price. 

Area 
sq. ft. 

$50.00 

80 

125.00 

200 

200.00 

288 

200.00 

288 

100.00 

144 

100.00 

144 

100.00 

144 

50.00 

72 

65.00 

72 

50.00 

72 

50.00 

72 

100.00 

144 

50.00 

72 

100.00 

135 

50.00 

65 

50.00 

72 

100.00 

144 

200.00 

288 

50.00 

72 

50.00 

72 

50.00 

72 

55.00 

72 

50.00 

72 

150.00 

216 

50.00 

72 

100.00 

144 

50.00 

72 


50.00 

72 

60.00 

72 

50.00 

72 

100.00 

144 

100.00 

144 

60.00 

90 

75.00 

90 

50.00 

72 

135.00 

271 

60.00 

93 

100.00 

144 

100.00 

144 


Average 
sq. ft. piiice. 

I 

i 

I 

I 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 


i 


i 

i 

i 

i 

I 

i 

i 

i 


i 

i 

i 


i 


i 

i 


i 


i 

i 

i 


i 

i 




i 
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Sales of Lots and Grave — Twentv-six 

%■ 

Months- 

-Continued. 

Block ! Lot 

Area 

Average 

number. number. Sales price. 

sq. ft. 

sq. ft. price. 

$100.00 

144 


i00.00 

144 


75.00 

144 


50.00 

72 


80.00 

90 


125.00 

144 


100.00 

144 


100.00 

144 


100.00 

144 


100.00 

144 


100.00 

144 


50.00 

72 


50.00 

72 


225 . 00 

288 


50.00 

72 


50.00 

72 


50.00 

72 


65.00 

144 


Totals. $8,150.00 

11,547 

S . 7058 

57.1. 65.00 

SO 


! 90.00 

80 


125.00 

160 


i SO.00 

80 


65.00 

SO 


150.00 

160 


125.00 

343 


45.00 

80 


200.00 

223 


i 85.00 

98 


! SI,030.00 

1,384 

$.7442 

(120) 



23.L. 200.00 

160 


! 150.00 

160 


! 150.00 

160 


175.00 

160 
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Sales of 

Lots and Graves—Twenty-six 

Months- 

—Conti r 

»ved. 

Block 

Lot 

Arca 

Averai 

:c 

number. 

number. Sales price. 

sq. ft. 

sq. ft. pr 

ice. 


$75.00 

80 




75.00 

80 




150.00 

160 

1 

I 

i 

1 


175.00 

160 

i 

1 



265.00 

320 




200.00 

160 




500.00 

320 




500.00 

320 




800.00 

500 

1 

1 


700.00 

558 

1 


250.00 

470 

l 



550.00 

392 

1 

i 



175.00 

160 

i 



200.00 

160 




100.00 

160 




400.00 

320 




175.00 

160 




175.00 

160 




150.00 

160 




200.00 

160 




150.00 

160 




150.00 

160 




150.00 

160 




300.00 

320 




300.00 

320 




275.00 

250 




300.00 

276 




175.00 

160 


1 

i 


300.00 

320 




150.00 

160 




175.00 

160 




150.00 

160 




75.00 

80 




80.00 

80 


1 

i 


150.00 

160 


l 


350.00 

320 


1 

j 


150.00 

160 



( 121 ) 






70.00 

90 




125.00 

110 


I 
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Sales of Lots and Graves—Twenty-six Months— Continued. 


Block Lot 

number. number. 


Totals 


00 


i 

i 


i 

I 


I 


32 


A rea 


Sales price. 

sq. ft. 

SI75.00 

160 

175.00 

160 

500.00 

412 

400.00 

311 

125.00 

80 

350.00 

320 

150.00 

160 

200.00 

160 

200.00 

160 

90.00 

80 

265.00 

240 

250.00 

160 

200.00 

160 

250.00 

160 

350.00 

320 

250.00 

160 

225.00 

160 

200.00 

160 

400.00 

320 

814,820.00 

13,051 

125.00 

160 

150.00 

320 

75.00 

160 

75.00 

160 

40.00 

80 

40.00 

80 

75.00 

160 

S580.00 

1,120 

175.00 

160 

175.00 

160 

300.00 

200 

600.00 

400 

600.00 

400 

250.00 

160 

500.00 

400 


Average 
sq. ft. price. 


SI.1355 


S.5178 





I 
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Sales of Lots and Graves—Twenty-six Months— Continued. 


( 122 ) 

Block Lot. 

number. number. 



Sales price. 

Area 
sq. ft. 

8600.00 

300 

050.00 

400 

350.00 

320 

200.00 

160 

200.00 

160 

200.00 

160 

320.00 

320 

100.00 

160 

100.00 

160 

250.00 

160 

350.00 

320 

400.00 

320 

450.00 

583 

125.00 

160 

250.00 

320 

125.00 

160 

100.00 

160 

150.00 

295 

65.00 

78 

80.00 

80 

100.00 

80 

175.00 

208 

150.00 

160 

150.00 

160 

350.00 

320 

250.00 

320 

150.00 

160 

150.00 

160 

SO. 00 

80 

125.00 

160 

150.00 

160 

150.00 

160 

100.00 

320 

300.00 

240 

150.00 

160 

300.00 

320 

150.00 

160 

150.00 

160 

300.00 

320 


! 

Averagjj 

sq. fl. prijec. 

| 

i 

I 

i 


i 

i 

i 

! 

I 

I 

I 

I 

i 

i 

i 

! 

I 


I 

I 


I 


i 


i 
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Sales of Lots and Graves—Twenty-six 

V 

Months- 

-Continued. 

Block Lot 

Area 

Average 

number. number. Sales price. 

sq. ft. 

sq. ft. price. 

$200.00 

200 


Totals. $11,295.00 

10,664 

$1,059 

70.. 90.00 

80 


75.00 

80 


75.00 

80 


150.00 

115 


90.00 

100 


i 275.00 

316 


! 200.00 

160 


180.00 

160 


290.00 

240 


150.00 

160 


90.00 

80 


90.00 

80 


75.00 

80 


200.00 

160 


75.00 

80 


90.00 

80 


i 150.00 

119 


75.00 

80 


75.00 

80 


: 82,495.00 

2,330 

$1.0708 

33.1. 100.00 

160 


i 100.00 

160 


1 100.00 

80 


150.00 

160 


I 65.00 

80 


1 65.00 

80 


! 125.00 

160 


i 125.00 

160 


! 200.00 

193 


275.00 

466 


300.00 

542 


I 350.00 

320 


(124) 



! 125.00 

160 


200.00 

160 
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I 


Sales of 

Block 

number. 


( 125 ) 


105 


Lots 


and Graves- 

-Twenty-six 

Months 

Lot 


Area 

number. 

►Sales price. 

sq. ft. 


$400.00 

320 


550.00 

433 


450.00 

320 


200.00 

160 


200.00 

160 


125.00 

160 


125.00 

160 


200.00 

160 


225.00 

160 


125.00 

160 


000.00 

510 


300.00 

320 


250.00 

160 


40.00 

64 


45.00 

66 


J50.00 

264 


SO. 00 

136 


150.00 

274 


40.00 

72 


45.00 

71 


40.00 

71 


65.00 

100 


275.00 

490 


50.00 

80 


100.00 

160 


75.00 

160 


100.00 

160 


100.00 

160 


50.00 

80 


100.00 

160 


150.00 

245 


100.00 

160 


75.00 

119 


75.00 

143 


75.00 

100 


65.00 

100 


100.00 

160 


100.00 

160 


100.00 

160 


50.00 

80 


-Continued. 

i 

Averajge 
sq. ft. price. 


I 


I 

I 

I 

| 

i 


i 


i 


l 


i 


i 


i 


i 


i 

i 


| 

i 
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Sales of Lots and Graves—Twenty-six 


Months— Continued. 


Block Lot 

number. number. 


I 

i 


i 


i 

i 


j 

i 


i 


Totals 


56 


i 

i 


I 


Area 


Sales price. 

sq. ft. 

$50.00 

SO 

50.00 

so 

50.00 

so 

100.00 

160 

50.00 

80 

50.00 

80 

50.00 

SO 

50.00 

SO 

55.00 

SO 

150.00 

240 

115.00 

160 

60.00 

SO 

125.00 

160 

50.00 

SO 

55.00 

SO 

50.00 

80 

100.00 

160 

100.00 

160 

150.00 

251 

90.00 

113 

125.00 

160 

110.00 

160 

100.00 

160 

250.00 

320 

120.00 

160 

75.00 

80 

125.00 

160 

175.00 

320 

125.00 

160 

§11,480.00 

14,103 

225.00 

421 

40.00 

72 

125.00 

144 

100.00 

144 

100.00 

144 

50.00 

72 

50.00 

72 


Average 
sq. ft. price. 


S.S140 


( 126 ) 
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i 

i 

Sales of 

Lots and Graves- 

-Twenty-six 

Months- 

— Continued . 

Block 

Lot 


Area 

Average 

number. 

number. 

Sales price. 

sq. ft. 

sq. ft. price. 



§50.00 

72 

1 



150.00 

288 

i 

i 



175.00 

288 

1 



175.00 

288 

i 

i 



100.00 

144 

i 

i 

i 



125.00 

225 


i 

i 



200.00 

288 


i 

i 

i 



100.00 

144 


j 



75.00 

144 





75.00 

144 





50.00 

72 


i 

i 



40.00 

72 





50.00 

72 


l 

i 



150.00 

2S8 


i 



40.00 

72 





40.00 

72 

i 




75.00 

144 

i 




75.00 

144 





75.00 

144 

! 




45.00 

72 

1 




40.00 

72 

1 




75.00 

144 

i 

1 




100.00 

144 





75.00 

144 

i 

! 




75.00 

144 

i 




75.00 

144 





40.00 

72 

i 




40.00 

72 

l 




75.00 

144 





75.00 

144 

i 

1 



80.00 

144 




75.00 

144 

i 



75.00 

137 

i 



75.00 

158 

i 

i 



120.00 

216 

! 

i 

(127) 




1 



56.00 

120 

i 

I 

i 



200.00 

288 

i 

I 

I 



45.00 

72 

i 



40.00 

72 

i 


i 


I 

I 

I 

I 
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Sales of 

Lots and Graves—Twenty-s 

>ix Months 

—Continued 

Block 

Lot 

Area 

Average 

number. 

number. Sales price. 

sq. ft. 

sq. ft. price. 


: S 40.00 

72 



45.00 

72 



! 75.00 

288 



: oo.oo 

72 



! 50.00 

72 



! 50.00 

72 



75.00 

144 



75.00 

144 



75.00 

144 



75.00 

144 



100.00 

144 



1 40.00 

72 



100.00 

144 



75.00 

144 



: 40.00 

72 



55.00 

108 



100.00 

144 



85.00 

144 



i 50.00 

72 



' 50.00 

72 



100.00 

144 



: 45.00 

72 



40.00 

72 



75.00 

144 



i 110.00 

216 



100.00 

127 



! 80.00 

144 



80.00 

144 



165.00 

288 



; 4o.oo 

72 



! 50.00 

72 



50.00 

72 



1 50.00 

72 



75.00 

144 



: 45.00 

72 



; 50.00 

72 


( 128 ) 

150.00 

288 



! 80.00 

144 



40.00 

72 



• ! 60.00 

72 
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I 


Sales of 

Block 

number. 


( 129 ) 



j 

Lots and Graves—Twenty-six Months— Continued. 


Lot 

number. 



A rea 

Sales price. 

sq. ft. 

$50.00 

72 

50.00 

72 

150.00 

288 

60.00 

72 

225.00 

288 

115.00 

144 

75.00 

144 

75.00 

144 

50.00 

72 

200.00 

322 

175.00 

180 

40.00 

72 

40.00 

72 

65.00 

72 

75.00 

72 

40.00 

72 

80.00 

169 

80.00 

144 

75.00 

144 

40.00 

72 

40.00 

72 

50.00 

72 

115.00 

225 

65.00 

131 

65.00 

90 

25.00\ 
50.00] 

103 

50.00 

72 

80.00 

144 

40.00 

72 

50.00 

72 

50.00 

72 

40.00 

72 

40.00 

72 


40.00 

72 

40.00 

72 

40.00 

72 

40.00 

72 

45.00 

72 


Average 
sq. ft. prjee. 

i 

i 

I 

i 

i 

I 

i 

i 


j 


i 


i 


i 

i 


I 

i 


i 

i 


i 
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Sales of Lots and Graves—Twenty-six Months— Continued. 


Block 

Lot. 


Area Average 

number. 

number. 

Sales price. 

sq. ft. sq. ft. price. 



$50.00 

72 



40.00 

72 



50.00 

72 



50.00 

72 



75.00 

144 



40.00 

72 



50.00 

72 


i 

SO. 00 

144 


i 

75.00 

144 


! 

SO. 00 

144 


j 

75.00 

144 


j 

80.00 

144 



60.00 

90 



65.00 

90 



150.00 

257 


j 

SO. 00 

144 


i 

40.00 

72 



75.00 

101 


I 

40.00 

72 



65.00 

94 


| 

45.00 

72 



75.00 

144 



75.00 

144 



75.00 

144 


i 

40.00 

72 


• 

40.00 

72 


l 

60.00 

98 


i 

65.00 

90 



55.00 

99 


j 

65.00 

90 



40.00 

72 


! 

40.00 

72 


i 

40.00 

72 



40.00 

72 



40.00 

72 



40.00 

72 

(130) 






40.00 

72 



SO. 00 

144 



40.00 

72 
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Sales of Lots and Graves— 


Block 

number. 


Lot 

number. 


Twenty-six Months— Continued. 

Area Average 

Sales price. sq. ft. sq. ft. price. 


Sales price. 

Area 
sq. ft. 

$40.00 

72 

75.00 

144 

40.00 

72 

75.00 

144 

75.00 

144 

75.00 

144 

75.00 

144 

75.00 

144 

150.00 

288 

75.00 

144 

75.00 

144 

40.00 

72 

40.00 

72 

40.00 

72 

40.00 

72 

75.00 

144 

75.00 

144 

40.00 

72 

75.00 

144 

40.00 

72 

75.00 

144 

40.00 

72 

40.00 

72 

175.00 

362 

75.00 

144 

75.00 

144 

100.00 

243 

60.00 

105 

40.00 

60 

75.00 

137 

40.00 

70 

40.00 

72 

40.00 

72 

80.00 

144 

75.00 

144 

75.00 

144 

75.00 

146 

40.00 

76 

75.00 

152 
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Sales of Lots and Graves—Twenty-six Months— Continued. 
(131) 


Block 

number. 


Lot 

number 


Sales price. 

Area 
sq. ft. 

$75.00 

156 

40.00 

72 

40.00 

72 

40.00 

72 

40.00 

72 

75.00 

144 

75.00 

144 

45.00 

81 

75.00 

163 

45.00 

SO 

40.00 

80 

40.00 

80 

50.00 

87 

40.00 

88 

75.00 

144 

75.00 

144 

75.00 

144 

75.00 

144 

40.00 

80 

40.00 

88 

45.00 

80 

45.00 

87 

40.00 

80 

75.00 

83 

40.00 

80 

40.00 

72 

40.00 

72 

40.00 

72 

40.00 

72 

150.00 

288 

150.00 

322 

75.00 

158 

75.00 

159 

75.00 

144 

40.00 

72 

40.00 

72 

75.00 

90 

60.00 

90 


Average 
sq. ft. price. 




GUY T. HELVERING, COMMISSIONER. tl3 

I 


Sales of Lots 

and Graves—Twenty-six 

Months— 

-Continued. 

i 

Block 

Lot 

Area 

Avera; 

& 

number. i 

□umber Sales price. 

sq. ft. 

sq. ft. pi 

rice. 


$70.00 

78 




60.00 

90 



Totals. 

. $16,796.00 

29,288 

I 

S. 5734 

(132) 61. 

. 60.00 

SO 


i 


150.00 

160 




65.00 

80 


l 

1 


150.00 

160 


i 


60.00 

80 


l 

| 


45.00 

93 


| 


50.00 

80 




50.00 

80 




50.00 

80 


1 


50.00 

80 


| 


100.00 

160 


j 


100.00 

160 




125.00 

160 



50.00 

80 

1 


125.00 

160 




100.00 

160 

1 

j 



125.00 

160 




60.00 

80 

1 



60.00 

80 




125.00 

160 

1 

1 



100.00 

160 

1 



55.00 

80 

1 

1 


120.00 

160 

! 



200.00 

200 

! 



125.00 

163 




S2,300.00 

3,093 

e !* 

f436 

62. 

. 85.00 

SO 




80.00 

80 




90.00 

80 




100.00 

80 




150.00 

160 

1 



90.00 

80 

1 



8—6354a 


i 
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Sales of Lots and Graves—Twenty-six Months— Continued. 


Block Lot 

number. number. Sales price. 


Area Average 

sq. ft. sq. ft. price. 


( 133 ) 


$75.00 

80 

200.00 

160 

100.00 

160 

175.00 

160 

125.00 

160 

125.00 

160 

75.00 

80 

65.00 

80 

150.00 

160 

65.00 

80 


65.00 

SO 

65.00 

80 

150.00 

160 

100.00 

160 

SO. 00 

80 

75.00 

80 

75.00 

80 

75.00 

80 

350.00 

477 

1 ,000.00 

576 

250.00 

160 

250.00 

160 

250.00 

160 

100.00 

80 

100.00 

297 

125.00 

80 

190.00 

160 

200.00 

160 

100.00 

80 

85.00 

104 

75.00 

80 

200.00 

160 

90.00 

80 

90.00 

80 

75.00 

80 

SO. 00 

80 

80.00 

80 






I 

I 


i 

i 
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Sales of Lots 

and Graves—Twenty-six 

Months- 

i 

—Continued. 

Block 

number. 

Lot 

number. Sales price. 

Area 
sq. ft. 

Average 
sq. ft( price. 


S85.00 

80 


i 

i 

i 


200.00 

160 


i 

Totals... 

. §6,410.00 

6,014 

§ 

A.0658 

71. 

. 125.00 

160 




200.00 

320 




100.00 

160 




50.00 

80 




60.00 

80 




190.00 

240 




200.00 

320 



(134) 

160.00 

160 




75.00 

80 




150.00 

160 

1 



150.00 

160 

1 



60.00 

80 




100.00 

136 

i 

i 



100.00 

160 

| 

1 



50.00 

80 




50.00 

80 




100.00 

160 




50.00 

80 

i 



50.00 

80 

i 



100.00 

160 




50.00 

80 

1 

i 



55.00 

80 

1 

! 


100.00 

160 

i 

i 


100.00 

160 

i 


50.00 

80 

l 

i 

i 


50.00 

80 

I 


50.00 

80 



50.00 

80 

1 


125.00 

160 

1 

i 


100.00 

160 

1 

1 

Totals. 

. §2,850.00 

4,056 

§.7026 


i 
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135 The Fairmount Cemetery Association. 

Actual Sales of Lots and Graves. 


Description. 



Block. 




Area 

Average 


»> 

Sec. 

Lot. 

Sales price. 

sq. ft. 

sq. ft. price 

Aug. 

1906.... 

. wx 

S3 

$450.00 

160 

2.81 

Sept. 

44 

44 

. SX 

. Alf 

19 

69 

225.00 

400.00 

160 

320 

1.40 

1.25 

Oct. 

44 

. E-16x20 

^ •» 

/o 

500.00 

320 

1.56 

u 

44 

. 1 WK> 

S7 

225.00 

160 

1.40 

Nov. 

44 

1 

26 

225.00 

160 

1.40 

44 

44 

. 1 EX 

159 

250.00 

160 

1.56 

44 

44 

. 1 EX 

74 

250.00 

160 

1.56 

44 

44 

.' EK> 

114 

200.00 

160 

1.25 

Dec. 

a 

. EX 

45 

250.00 

160 

1.56 

44 

44 

. EX 

44 

250.00 

160 

1.56 

44 

44 

. EX 

71 

300.00 

160 

1.87 

44 

a 

. WX 

45 

300.00 

160 

1.87 

Jan. 

1907.... 

. WX 

159 

225.00 

124 

1.81 

44 

44 

. All 

58 

750.00 

320 

2.34 

Apr. 

44 

. sx 

26 

300.00 

160 

1.87 

May 

44 

. WX 

71 

350.00 

160 

2.19 

44 

44 

. sx 

24 

350.00 

160 

2.19 

44 

<4 

. WX 

94 

250.00 

136 

1.83 

a 

44 

. NX 

19 

350.00 

160 

2.19 

June 

44 

. EX 

95 

190.00 

94 

2.02 

July 

44 

. 1 EX 

94 

400.00 

176 

2.27 

Sept. 

44 

. EX 

36 

300.00 

160 

1.87 

44 

44 

. 1 NW-Sx20 

139 

400.00 

160 

2.50 

Jan. 

190S. ... 

. EX 

67 

400.00 

160 

2.50 

June 

44 

. wx 

67 

400.00 

160 

2.50 

Oct. 

a 

. SEX 

S3 

175.00 

SO 

2.19 

Dec. 

44 

. 1 3 !4 

3 

400.00 

160 

2.50 

Jan. 

1909.... 

. 1 NX 

«> 

O 

200.00 

160 

1.25 

June 

44 

. : NEX 

S3 

150.00 

SO 

1.87 

Nov. 

44 

. f All 

66 

650.00 

40S 

1.59 

May 

1910.... 

u 

61 

850.00 

286 

2.97 





$10,915.00 

5,704 

$1,913 

136 







Feb. 

1905.... 

. sx 

IS 

$150.00 

160 

$.94 

Mar. 

44 

. wx 

34 

250.00 

160 

1.56 

a 

44 

. NX 

19 

175.00 

160 

1.10 

May 

44 

. All 

114 

500.00 

775 

.65 

June 

44 

a 

24 

350.00 

326 

1.07 

July 

44 

44 

93 

200.00 

30S 

.65 

Oct. 

a 

. sx 

19 

200.00 

160 

1.25 

Dec. 

44 

. L All 

EX 

40 \ 
41/ 

500.00 

4S0 

1.05 

u 

44 

. i. All 

WX 

43\ 

41/ 

500.00 

432 

1.15 

May 

1906. ... 

.. All 

33 

500.00 

320 

1.56 

July 

44 

. ! . wx 

36 

250.00 

160 

1.56 

Nov. 

a 

. SEX 

36 

125.00 

80 

1.56 

Dec. 

44 

. NEX 

36 

125.00 

80 

1.56 

Mar. 

1908. ... 

. L AH 

112 

225.00 

126 

1.78 

Mar. 

1910.... 

44 

119 

125.00 

90 

1.3S 



! 


$4,175.00 

3,817 

$1.09 




















































/30 
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The Fairmount Cemetery Association. j 

Actual Sales of Lots and Graves— Continued. 



Block. 

Dcscript 

ion. 


Area ^ 

iverage 

o 

2 

Sec. 

Lot. 

Sales price. 

sq. ft. sql 

ft. price 

Feb. 

1903. 

sw 34 

40 

65.00 

SO 

.81 

U 

a 

NE 3'x8' 

44 

30.00 

24 

1.25 

Mar. 

« 

sw n 

103 

75.00 

80 

.93 

Apr. 

a 

EH 

15 

160.00 

160 

1.00 

Mar. 

1904. 

EH 

126 

100.00 

96 

1.04 

May 

a 

All 

14 

350.00 

325 

1.07 

July 

u 

WH 

15 

160.00 

160 

1.00 

July 

a 

NH 

17 

160.00 

160 

1.00 

Mar. 

1905. 

WH 

16 

200.00 

160 

1.25 


i 



•SI ,300.00 

1,245 1 

51.04 

1 

Jan. 

1 

1904. 

SE H 

35 

70.00 

84 

.83 

Jan. 

U 

sw n 

58 

65.00 

84 

.77 

Feb. 

u 

NW H 

35 

60.00 

84 

.71 

Feb. 

a 

SW 4'xS' 

131 

30.00 

32 

.93 

May 

u 

EH 

150 

100.00 

105 

.95 

June 

a 

SEk 

55 

65.00 

S4 

.77 

Nov. 

a 

NWH 

81 

60.00 

84 

.71 

Nov. 

u 

NE H 

55 

65.00 

84 

.77 

Nov. 

a 

sw n 

56 

60.00 

84 

.71 

Dec. 

a 

SE H 

120 

60.00 

64 

.92 

Aug. 

1905. 

E 3 H' 

109 

35.00 

33 

1.06 

May 

1900. 

NEH 

78 

75.00 

64 

1.17 





S745.00 

886 

S.84 


(Here follows photo of map, side folio 137.) 

I 

i 

138 [Stamp:] U. S. Board of Tax Appeals, Div. 6. 

Docket 30925. Admitted in evidence May 25, 1931. 
Petitioner’s Exhibit 7. 

[Stamp:] U. S. Board of Tax Appeals, Div. 8. Docket 
55570. Admitted in evidence Oct. 10, 1933. Petitioner’s 
Exhibit 6. | 

State of Colorado, 

City and County of Denver, ss: 

We, the undersigned, herewith certify that we hate ap¬ 
praised, as of March 1, 1913, the unimproved salabl^ area 
of the Fairmount Cemetery, situated in Arapahoe Cbunty, 
Colorado, contiguous to the City of Denver, State of Colo¬ 
rado. 
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It is our opinion that the March 1, 1913, value of said 
unimproved salable area was seventy-eight (78) cents per 
square foot. 

Signed this Ninth day of April, A. D. 1927. 

LOUIS F. BARTELS. 
LEE A. REYNOLDS. 

! RAYMOND REEVES. 

L. F. EPPICH. 

A. J. SIMONSON. 


139 State of Colorado, 

City and County of Denver, ss: 


I, Louis F. Bartels, being duly sworn, depose and say 
that I have been a resident of the City of Denver, State 
of Colorado, for the past sixty-three years; that I have 
been engaged in the real estate business in the said City 
of Denver continuously for the past forty-one years; that 
I am a past President of the Denver Real Estate Ex¬ 
change; that I was the Assessor for the said Citv of Den- 
ver for 1909 and 1910; that I have made real estate ap¬ 
praisals for the Colorado State Utilities Commission, Den¬ 
ver Tramway Company, Public Service Company of Colo¬ 
rado, Denver Water Company, City of Denver, the Fed¬ 
eral Postoffice site in the Citv of Denver, the Inheritance 
Tax Department of the State of Colorado, and the local 
(Denver) office of the Internal Revenue Department (Fed¬ 
eral Estate Tax Unit). 

That I have been familiar with the land owned by the 
Fairmount Cemeterv Association of the said Citv of Den- 
ver since 1891; that I am well qualified to appraise the 
land of the said Fairmount Cemetery Association as of 
March 1, 1913; that I am not an officer or stockholder of 
the Fairmount Cemeterv Association. 

That on April 8 and 9, 1927, I, together with L. F. Ep- 
pich, A. J. Simonson, Raymond Reeves, and Lee A. Rey¬ 
nolds, all of the City of Denver, State of Colorado, did 
appraise the cemetery land cf the said Fairmount Ceme¬ 
tery Association 1 as of March 1, 1913, and attached my 
signature to the appraisal certificate issued for said ap¬ 
praisal. 

Further deponent sayeth not. 


LOUIS F. BARTELS. 
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Sworn and subscribed to before me, this Ninth | day of 
April, 1927. 

WILLIAM JUNKEB, 

Notary Public. 

j 

My commission expires April 1, 1930. 

140 State of Colorado, 

City and County of Denver , ss: 

I, Lee A. Reynolds, being* duly sworn, depose qnd say 
that J have been a resident of the City of Denveif, State 
of Colorado, for the past thirty years; that I liafe been 
engaged in the real estate business in the said Citv of 
Denver continuously since 1897; that I am a menliber of 
the Denver Real Estate Exchange; that I have been doing 
general appraisal work for banks and corporations for 
many years; that I have been familiar with the land owned 
by the Fairmount Cemetery Association of the sajid City 
of Denver since 1893; that I am well qualified to appraise 
the land of the said Fairmount Cemetery Association as 
of March 1, 1913; that I am not an officer or stockholder 
of the Fairmount Cemetery Association. 

That on April 8 and 9, 1927, I, together with Lbuis F. 
Bartels, L. F. Eppich, A. J. Simonson, and Raymond 
Reeves, all of the City of Denver, State of Colorado, did 
appraise the cemetery land of the said Fairmount! Ceme- 

terv Association as of March 1, 1913, and attached my 

* ' * •/ 

signature to the appraisal certificate issued for said ap¬ 
praisal. 

Further deponent sayeth not. 

LEE A. REYNOLDS. 

Sworn and subscribed to before me, this Ninth |day of 
April, 1927. 

WILLIAM JUNKER; 

Notary Public. 

My commission expires April 1, 1930. 

! 

141 State of Colorado, 

City and County of Denver , ss: 

I, Raymond Reeves, being duly sworn, depose aiid say 
that I have been a resident of the City of Denver j State 
of Colorado for the past eighteen years; that I have been 
engaged in the real estate business in the said (Jity of 
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Denver continuouslv since 1909; that I am now the Presi- 

dent of the Denver Peal Estate Exchange; that I have 

been making general appraisals for the past ten years; that 

I have been familiar with the land owned bv the Fair- 

— 

mount Cemetery Association of the said City of Denver 
since 1911; that 1 am well qualified to appraise the land 
of the said Fairmount Cemetery Association as of March 
1, 1913; that I am not an officer or stockholder of the Fair- 
mount Cemetery Association. 

That on April 8 and 9. 1927, 1, together with Louis F. 
Bartels, L. F. Eppich, A. J. Simonson, and Lee A. 
Reynolds, all of the City of Denver, State of Colorado, 
did appraise the cemetery land of the said Fairmount 
Cemetery Association as of March 1, 1913, and attached 
my signature to the appraisal certificate issued for said 
appraisal. 

Further deponent savetli not. 

RAYMOND REEVES. 

Subscribed and sworn to before me, this Ninth day of 
April, 1927. 

WILLIAM JUNKER, 

Notary Public. 

My commission expires April 1, 1930. 

142 State of Colorado, 

City and County of Denver, ss: 

I, L. F. Eppich, being duly sworn, depose and say that 
I have been a resident of the City of Denver, State of 
Colorado, for the past forty-eight years; that 1 have been 
engaged in the real estate business in the said City of 
Denver continuously since 1897; that 1 am a past Presi¬ 
dent and a member of the Denver Real Estate Exchange, 
and that I am a 1 past President and a member of the 
National Association of Real Estate Boards; that for the 
past twenty-five years I have been doing general appraisal 
work, and appraisal work for the terminal facilities for 
railroads, and the Denver Tramway Company and the 
Public Service Company of Colorado. 

That I have been familiar with the land owned bv the 
Fairmount Cemetery Association of the said City of Den¬ 
ver since 1897; that I am well qualified to appraise the 
land of the said Fairmount Cemetery Association as of 
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March 1, 1913; that I am not an officer or stockholder of 
the Fairmonnt Cemetery Association. 

That on April 8 and 9, 1927, I, together with Ljouis F. 
Bartels, A. J. Simonson, Raymond Reeves, and Lee A. 
Reynolds, all of the City of Denver, State of Colorado, 
did appraise the cemetery land of said Faijrmount 
Cemetery Association as of March 1, 1913, and attached 
my signature to the appraisal certificate issued for said 
appraisal. 

Further deponent sayeth not. j 

L. F. EPPpLCH. 

i 

i 

Sworn and subscribed to before me, this Ninth |day of 
April, 1927. 

WILLIAM JUNKERi 

Notary Public. 

My commission expires April 1, 1930. | 

i 

143 State of Colorado, | 

City and County of Denver, s$: 

I, A. J. Simonson, being duly sworn, depose and shy that 
I have been a resident of the City of Denver, Stjate of 
Colorado, for the past twenty-seven years; that } have 
been engaged in the real estate business in the sai^l City 
of Denver continuously for the past twenty-seven j years, 
and previously thereto in the City of Alliance, State of 
Nebraska, for the prior past thirteen years; that I am the 
past President and a member of the Denver Real Estate 
Exchange, and past Vice-President of the National As¬ 
sociation of Real Estate Boards; that I have beep mak¬ 
ing general appraisals of real estate for the past tiventy- 
seven years; that I have performed appraisal woj'k for 
the City of Denver, for the Colorado National Bank and 
the Denver National Bank, both of the said City of Denver. 

That I have been familiar with the land owned fey the 
Fairmount Cemeterv Association of the said Citv o| Den- 

* # •'I 

ver since 1900; that I am well qualified to appraise the 
land of the said Fairmount Cemetery Association |as of 
March 1, 1913; that I am not an officer or stockholder of 
the said Fairmount Cemetery Association. 

That on April 8 and 9, 1927, I, together with Loijiis F. 
Bartels, L. F. Eppich, Raymond Reeves, and Loe A. 
Reynolds, all of the City of Denver, State of Colorado, 


i 
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did appraise the cemetery land of the said Fairmount 
Cemetery Association as of March 1, 1913, and attached 
my signature to the appraisal certificate issued for said 
appraisal. 

Further deponent saveth not. 

A. J. SIMONSON. 

Sworn and subscribed to before me, this Ninth day of 
April, 1927. 

WILLIAM JUNKER, 

Notary Public. 

My commission expires April 1, 1930. 

144 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 11, 1934. 


United States Court of Appeals for the District of 

Columbia. 


Docket Nos. 55570, 63753, 70639. 

Fairmount Cemetery Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Fired pc for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia, copies duly certified as correct of the 
following* documents and records in the above entitled cause 
in connection with the Petition for review by the said 
United States Court of Appeals for the District of Co¬ 
lumbia heretofore filed by the petitioner: 

(1) The docket entries of the Proceedings before the 
Board. 

(2) The petitions and the respondent’s answers thereto. 

(3) Findings of fact, opinion and decision of the Board. 

(4) Agreement for review by the United States Court 
of Appeals for the District of Columbia. 
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(5) Petition for review, together with proof of sjervice 
of notice of filing petition for review, and of service of a 
copy of petition for review. 

(6) Statement of evidence as settled and allowed. 1 : 

(7) This praecipe. 

PAUL E. SHORB, | 

Attorney for Petitioner. 

Consented to: 

ROBERT H. JACKSON. 

147) United States Board of Tax Appeals, Washington. 

Docket Nos. 55570, 63753, 70639. j 

i 

Fairmount Cemetery Association, Petitioner, ! 

v. | 

Commissioner of Internal Revenue, Respondent. 

! 

Certificate. 

I, B. I). Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 144, in¬ 
clusive, contain and arc a true copy of the transcript of 
record, papers, and proceedings on file and of recojrd in 
my office as called for by the Praecipe in the appeal (6r ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 1st day of 
November, 1934. 

B. D. G AMBLE, 

7 i 

Clerk , United States Board of Tax Appelals. 

(Seal U. S. Board of Tax Appeals.) j 

146 United States Board of Tax Appeals. j 

Docket Nos. 55570, 63753, 70639. j 

Fairmount Cemetery Association, Petitioner, 

I 

v - ! 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

i 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery 
of the record sur petition for review of the above entitled 
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proceeding in the United States Court of Appeals for the 
District of Columbia, be and it is hereby extended to No¬ 
vember 15, 1934. 

(Seal U. S. Board of Tax Appeals.) 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., October 16, 1934. 
emc, 

Now, November 1, 1934, the foregoing order enlarging 
time certified from the record as a true copv. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
147 United States Board of Tax Appeals. 

Docket Nos. 55570, 63753, 70639. 

Fairmount Cemetery Association, Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 

Order for Transmission of Exhibits. 

Pursuant to motion heretofore filed bv counsel for the 

•/ 

petitioner and consented to by the respondent, and in ac¬ 
cordance with the rules of the court, it is 

Ordered that respondent’s original physical exhibits B 
and C, said exhibits being colored maps which set forth 
descriptions in various colors of the properties involved, be 
transmitted to the United States Court of Appeals, Dis¬ 
trict of Columbia, for inspection in connection with peti¬ 
tion for review, ! said exhibits to be returned to the Board 
when they have served their purpose. 

(Seal U. S. Board of Tax Appeals.) 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., October 15, 1934. 
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Now, November 1, 1934, the foregoing order certified 
from the record as a true copy. 

B. D. GAMBLE, 

U. S. Board of Tax Appeals. 

(Here follow 2 photos of Maps, side folios 148 & 149.) 

150 [Stamp:] U. S. Board of Tax Appeals, Div. 8. 

Docket 55570. Respondent’s Exhibit G. Admitted 
in evidence Oct. 10, 1933. 

Endorsed on cover: Board of Tax Appeals. No. 6354. 
Fairmount Cemetery Association, Petitioner, vs. Guy T. 
Helvering, Commissioner of Internal Revenue. United 
States Court of Appeals for the District of Columbia. 
Filed Nov. 6, 1934. Henry W. Hodges, Clerk. 
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Unttetr States Court of Appeals | 

FOR THE DISTRICT OF COLUMBIA. | 

No. 6354. 

Fairmount Cemetery Association, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal 
Revenue, Respondent. 


On Petition for Review of Decision of the United 
States Board of Tax Appeals. 


BRIEF FOR THE PETITIONER. 

Jurisdiction. 

This case comes before the Court on petition for Re¬ 
view of decisions of the United States Board of t|ix 
A ppeals pursuant to Sections 1001-1003 of the Reve¬ 
nue Act of 1926, C. 27, 44 Stat. 9, as amended by Sec¬ 
tion 1101, Revenue Act of 1932, C. 209, 47 Stat. 1$9, 

I 


and by Section 519, Revenue Act of 1934, C. 277, 4S 
Stat. 6S0. In the stipulation filed in the case (Record, 
page 56), it was agreed that the decisions of the Board 
might be reviewed by the United States Court of Ap¬ 
peals for the District of Columbia pursuant to the pro¬ 
visions of Section 1002 of the Revenue Act of 1926 as 
amended by Section 519, Revenue Act of 1934. 

The Question Presented. 

This case involves the taxable vears 1927 to 1930 in- 

* 

elusive. During the years in question the petitioner 
sold cemetery lots which it acquired in 1890 and had 
held continuously since that time. In 1930 the peti¬ 
tioner also sold crypts in a mausoleum which it erected 
on Block 90 of its cemetery lands acquired by it in 1890. 
The only question presented is the fair market value 
on March 1, 1913 of Block 90 and of the lots thus sold 
in the years 1927 to 1930 inclusive. 

Statement of Facts. 

The petitioner is a Colorado corporation engaged in 
operating the Fairmount Cemetery and the Fairmount 
Mausoleum, in the immediate vicinity of Denver, Col¬ 
orado. It was incorporated in 1890 and, in the same 
year, acquired its present cemetery site, including 
some 560 acres of land which it caused to be platted 
and made available for cemetery purposes. (R. 48) 

The preliminary development of petitioner’s prop¬ 
erties consisted of such general work as surveying, 
laying out roads, irrigation canals, and reservoir sites, 
and in dividing and subdividing the available residue 
into blocks and burial lots. Some 265 block subdivi¬ 
sions in varying sizes were thus provided for, all of 
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which were respectively marked and identified by let¬ 
ters and numbers on the cemetery plat as adopted. 
(R. 48) * | 

General improvements related to the project asj a 
whole, made prior to March 1, 1913, included items ajid 
expenditures as follows: Reservoir construction, $!5,- 
873.15; chapel and gate lodge, $29,567.65; variolas 
small buildings, $2,332.99; providing electrical railway 
connection with the City of Denver and transportation 
contract with Denver Tramway Co., $10,591.32; ar|e- 
sion well, $1,836.42; greenhouse, $15,391.17; watjer 
mains, $13,662.00; office and waiting room, $5,353.50. 
Some other expenditures were made during this pre¬ 
liminary development period for landscaping, drain¬ 
age, surveying, grading and pipe lines, making a totjal 
outlay for improvements to Fairmount Cemetery 
ground prior to March 1, 1913, of $130,347.29. (R. 48, 
49, 69, 70) 

From 1891 to 1913 many prominent families pur¬ 
chased lots and plots in Fairmount Cemetery and dur¬ 
ing this period, they alone, spent either in mausoleums 
or memorials a quarter of a million dollars to beautify 
their cemetery plots. During the same period, the pe¬ 
titioner sold plots—not single graves—to family lot 
owners to the number of 8,000 families in the City of 
Denver and it was estimated that several million dol¬ 
lars had been expended for memorials from 1890 up to 
and including 1912. (R. 70, 71) The improvements 

made by lot owners to the cemetery added value to pe¬ 
titioner ’s land, in that when people of necessity hape 
to choose a cemetery, they would go to one that was 
well managed and well improved, one that was sightfy 
located, and the erection of monuments, memorials and 
mausoleums, greatlv adds to the value of the cemeteiw 
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property so far as the purchaser is concerned. (R. 71, 

72) 

The directory showed the population of Denver in 
1890 was 85,000; 1900, 133,859; 1910, 213,381. (R. 71) 
The petitioner's cemetery is located very acceptably to 
the Citv of Denver and far enough a wav so as not to 
be encroached upon, vet close enough so that it is con- 
venient, which has resulted in a constant and consis¬ 
tent patronage. (R. 71) 

The main entrance to Fairmount Oemeterv is lo- 

% 

cated near the northwest corner of the main tract, 
being approximately the point nearest the City of Den¬ 
ver; and it was at and in this immediate vicinitv that 


the petitioner began the development of burial lots (R. 
49). Some thirty-seven cemetery blocks were fully 
improved prior to March 1, 1913 (R. 49). Sales of lots 
had been made in a few other blocks prior to March 1, 
1913 (R. 75) and the entire cemetery had been im¬ 
proved to the extent of reservoir, canal, water mains, 
street car line and buildings (R. 68). 

The cost of bringing the blocks, not fully improved 
on March 1, 1913, to a fully improved state, so that lots 
therein could be sold in the years 1927 to 1930 inclu¬ 


sive, ranged from 3.264 cents per square foot on Block 
25 to 20.891 cents per square foot on Block 95,—the 
average cost of improvement being less than 10 cents 
per square foot (R. 66 A). 

During the twenty-six months period January 1, 1911 
to February 28,1913, the petitioner sold lots and graves 
from twenty-six of its cemetery blocks at an average 
square foot per block sale price ranging from $2.3026 
in Block 63 to $.5178 in Block 55 (R. 96-115 and 49, 50). 

In 1911 the petitioner also sold fifteen acres of its 
lands to the Jewish Association for cemetery purposes. 
This land had only been improved as far as the general 


♦ 


improvements which applied to the whole tract wbre 
concerned. The fifteen acres were sold for $15,000.00 
plus a stipulation that the purchaser pay for its o|wn 
irrigation and water and that petitioner would get jtlie 
benefit of interment, foundations, greenhouse sales, btc. 
(R. 72). This collateral agreement was of great value 
to the petitioner (R. 73). j 

The blocks in which sales were made by petitiojier 
from 1927 to 1930 inclusive are Blocks B, 2, 5, 12, j20, 
25, 27, 31, 33, 34, 45, 46, 47, 48, 53, 54, 55, 58,61,62,69,|72, 
76,80,81,84,85, 86, 87, 88 and 95. In 1930 petitioner sbld 
space in Fairmount Mausoleum which is located ujhon 
Block 90. (R. 64) In its returns for the taxable yehrs 
the petitioner claimed March 1, 1913, values ranging 
from forty cents to $1.93 per square foot for lots sold, 
and for Block No. 90, upon which the Mausoleum \^as 
constructed and which was not specially improved in 
1913, it claimed a basic value of eightv cents per squhre 
foot (R. 50). " ‘ | 

The respondent classified said lands as Improved, 
Partly Improved, and Unimproved and determined the 
March 1, 1913 values thereof respectively as 80 cehts, 
40 cents and 3.968 cents per square foot (R. 50). 

The Board of Tax Appeals affirmed the respondent's 
determination (R. 54) and from this decision the Fjjiir- 
mount Cemeterv Association has brought this case |be- 
fore this Court on Petition for Review. 

i 

Errors Relied Upon. 


The following errors have been assigned and are re¬ 
lied upon. The Board erred: 

1. In entering judgment for respondent. 

2. In failing to enter judgment for petitioner. 
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O 
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In redetermining the deficiencies as, 
; $4,637.34 for 1923; $5,433.67 for 


$7,545.99 for 
929 and $5,- 


153.17 for 1930. 


4. In failing to find and hold that the fair market 
value of petitioner’s cemetery lands, involved in this 
controversy, on March 1, 1913, ranged from 52c to $2.02 
per square foot according to locations and improve¬ 
ments, as was established bv the evidence adduced at 


the hearing held before the Board. 

5. In the alternative the Board erred in failing* to find 
and hold that the average fair market value on March 
1, 1913, of petitioner’s cemetery lands involved in this 
controversy was 78 cents per square foot for so-called 
unimproved lands and 88 cents per square foot for so- 
called improved lands, as was established by the evi¬ 
dence adduced at the hearing held before the Board, 
and said 88 cents value being further established bv 
the Board’s own finding and determination in the pre¬ 
vious case of this petitioner reported at 25 B. T. A. 


1272. 


6. In failing to find and hold that the fair market 

value on March 1, 1913 of petitioner’s Block 90, on 

which the mausoleum was erected, was $1.25 per square 

foot as was established bv the evidence adduced at the 

* 

hearing held before the Board. 

7. In determining that for the purpose of computing 
gain on the sale of petitioner’s cemetery lands the same 
should be classified as improved, semi-improved and 
unimproved, because such determination is not sup¬ 
ported by and is contrary to the evidence adduced at 
the hearing held before the Board. 

8. In determining that the March 1, 1913 fair mar¬ 
ket values of petitioner’s so-called improved, semi-im¬ 
proved and unimproved cemetery lands, was respec- 



j 

i 





tively 80 cents, 40 cents and 3.968 cents per square fbot, 
because such determination is not supported by anp is 
contrary to the evidence adduced at the hearing ljield 
before the Board. 

9. In determining that the March 1, 1913 fair market 
value of petitioner’s Block 90, on which the mausoleum 
was erected, was 3.968 cents per square foot, because 
such determination is not supported by and is contrary 
to the evidence adduced at the hearing held before j the 
Board. 


10. In disregarding the testimony of competent Ivit- 
nesscs as to the March 1, 1913 fair market value of pe¬ 
titioner’s cemeterv lands on said date. 

11. In disregarding an appraisal made by competent 
appraisers as of March 1, 1913, of the so-called unim¬ 
proved cemetery lands of petitioner. 

12. In failing to base its determination of Marclji 1, 
1913 fair market value of petitioner’s lots sold in 1927 
to 1930 inclusive, on the prices at which adjacent lands 
and lots were sold during the period of twenty-jsix 
months immediately prior to March 1, 1913. 

13. In admitting in evidence over objection of peti¬ 
tioner’s counsel and in considering as evidence of the 
March 1, 1913 fair market value of the cemetery hind 
involved in the controversy, testimony bv the witnbss 
Reeves relative to the number of acres of cemetery lqnd 


petitioner sold per year. 

14. In denying motion of petitioner’s counsel i to 
strike from the record because immaterial, the te$ti- 
liionv of the witness Bogue relative to sales of and bf- 
fers to sell farm lands in the general vicinity of peti¬ 
tioner’s cemetery during the period 1910 to 1920. 

15. In determining that petitioner’s profit from the 
sale of cemetery lands as shown in its returns should 

i 


i 


8 


be increased by: $45,380.07 for 1927; $38,324.48 for 
1928; $45,897.01 for 1929 and $29,506.72 for 1930, be¬ 
cause said determination is not supported by the evi¬ 
dence and is contrary to the evidence adduced at the 
hearing held before the Board. 

16. In determining that petitioner’s profit from the 
>ale of mausoleum crypts as shown in its 1930 return 
should be increased by $9,827.13, because said deter¬ 
mination is not supported by the evidence and is con¬ 
trary to the evidence adduced at the hearing held be¬ 
fore the Board. 


The Statutes Involved. 

The applicable statutes are Section 204 (b), Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9, 16 and Section 113 
(b), Revenue Act of 1928, c. 852, 45 Stat. 791, 821, which 
are for all purposes the same and read as follows: 

“The basis for determining the gain or loss 
from the sale or other disposition of property ac¬ 
quired before March 1, 1913, shall be (A) the cost 
of such property * * *, or (B) the fair market 

value of such property as of March 1, 1913, which¬ 
ever is greater. * * *” 


ARGUMENT. 


Prefacing discussion of the errors committed bv the 
Board of Tax Appeals it may be observed that the 
Board in this case has not in its Findings of Fact found 
the March 1, 1913 fair market value of petitioner’s lots 
and lands sold in the vears 1927 to 1930 inclusive. The 


Board has, however, in its opinion (R. 53) held that 
petitioner has failed to overcome the presumption of 


I 

correctness which attaches to the determination of the 

! 

respondent. 

The Board’s finding therefore apparently is that pe¬ 
titioner’s lots and lands on March 1, 1913, were prop¬ 
erly classified and had a value as follows: Improved, 
80 cents per square foot; Partly Improved, 40 cents jpev 


square foot and Unimproved 3.968 cents per square 
foot. j 

It is well settled by numerous Court decisions t^lat 
the various Appellate Courts will determine from the 
record whether there is substantial evidence to support 
the findings and decision of the Board of Tax Appeals. 
As stated by this Court in the case of National Pi(\no 
Manufacturing Company u. Burnet, 60 App. D. C. lpO, 
161; 50 Fed. (2d) 310: 


“On this review, it is our duty to examine ihe 
record to determine whether there is substantjial 
evidence to support the board’s finding. If th<j?re 
is, it is our duty to affirm. If there is not, the find¬ 
ing so made is not in accordance with law. (Jx 
Fibre Brush Co. v. Blair (C. C. A.) 32 F. (2d) j42, 
6S A. L. R. 696.” 

The petitioner submits that the findings of fact ajnd 
Hie decision of the Board are not supported by sub¬ 
stantial evidence and that upon examination of the rec¬ 
ord in this case this Court will hold as did the Circuit 


Court of Appeals (C. C. A. 3) in the case of Nichols j v. 

Commissioner , 44 Fed. (2d) 157, 159: 

“Its (the Board’s) own findings are not predi¬ 
cated upon any substantial evidence, and, there¬ 
fore, its redetermination is set aside, the deter¬ 
mination of the Commissioner reversed, and the 
income tax returns of the petitioner approved.’; 
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The March 1,1913, Value Placed Upon Petitioner’s So- 
Called Unimproved Lots is so Arbitrary and Im¬ 
proper as to Require Reversal. 


This Court, in the case of Seymour Mfg. Co. r. Bur¬ 
net , 61 App. D. C. 22; 56 Fed. (2d) 494 has recognized 
that where the Commissioner's determination has pro¬ 
duced an arbitrary and whimsical result which is ap¬ 
parent from the face of the record, it will reverse the 
Commissioner and the Board. See also Foss v. Com¬ 
missioner , decided January 16, 1935, by C. A. 1 and 
reported at paragraph 779, Prentice-Hall 1935 Federal 
Tax Service. 

The petitioner submits that this exact situation 
exists in this case. The record (Page 66 A) shows the 
Blocks from which petitioner sold lots in 1927, 1928, 
1929 and 1930;. The record (Original page 149 and Re¬ 
spondent's physical Exhibit “C”) shows the respon¬ 
dent's classification of Blocks into Improved, Semi-Im¬ 
proved and Unimproved on March 1, 1913. The record 
(Page 50) shows that the respondent and the Board 
placed a March 1, 1913 value on said classifications of 
80 cents, 40 cents and 3.968 cents respectively. 

If the respondent’s and Board’s valuations are 
translated into a map showing the March 1, 1913 values 
assigned to the respective lots (as has been done on the 
opposite page) the results speak for themselves. 

It will be noted that: 


Block 55 has been given a value of 80 cents per 
square foot while directly across the roadway, the ad¬ 
jacent Blocks; 54, 53 and 48 have been given a value of 
only 3.968 cents per square foot; 

Block 12 has been valued at 80 cents per square foot 
and adjacent to it Block 46 has been valued at but 3.968 
cents per square foot; 
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Block 33 lias been given a value of 80 cents per 
square foot yet adjoining Blocks 34 and 31 have been 
given a value of 3.968 cents per square foot; 

Block 25 is valued at 40 cents per square foot and 
directIv across the roadwav Block 27 is valued at 3.|968 

* * ^ i 

cents per square foot, and neighboring Blocks 88 jmd 
90 the same. 

Block 20 is valued at 80 cents per square foot imd 
lying directly next to it Blocks 85, 86 and 87 are valued 
at 3.968 cents per square foot; 

Blocks 69 and 84 are valued at 40 cents per square 
foot but their adjoining Blocks 72 and 81, respectively, 
are valued at 3.968 cents per square foot. 

These thoroughly inconsistent valuations are ejren 
more apparent if the values assigned to other Blocks, 
from which no sales were made in 1927 to 1930, j;re 
considered. All of the Blocks colored Bed in Respon¬ 
dent’s Exhibit “C” are of the 80 cents per square foot 
variety and a large portion of these adjoin or are vjsrv 
near the Blocks which are held to be worth only 3.j)68 
cents per square foot. 

Improvements do not Account for Vast Difference in 

Values. 

It may be suggested that the fully improved coiidi- 
tion of the 80 cent Blocks justify the huge difference 
but this answer fails when the Record (page 66 A)| is 
considered. It definitely shows that the cost of bring¬ 
ing Blocks 54, 53, 48, 46, 34, 31, 27, 90, 88, 87, 86, 85j 81 
and 72 to a state of full improvement ranged from 
3.524 per square foot in Block 85 to 14.884 cents jj>er 
square foot in Block 46 and that the average is consid¬ 
erably under 10 cents per square foot. Something ejlse 
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must therefore account for the major portion of this 

76 cents per square foot difference in values. There is 

only one answer and that is that the Board and the 

Commissioner have grossly undervalued the so-called 

Unimproved Blocks from which petitioner sold lots in 

the vcars 1927 to 1930 inclusive. 

* 

It requires no great reasoning power on the part of 
anv fairlv intelligent individual to realize that cenie- 
tery lots in the same cemetery and subject to the same 
general improvements and lying in blocks bordering 
and adjacent to one another do not and cannot vary in 
such a price ratio that one is worth twenty times the 
other. And vet this is what the Commissioner would 
have this Court believe. The Commissioner’s valua¬ 
tion is so obviously improper that it ought not be sus¬ 
tained. 44 The statement of the results condemns it.” 
Seymour Mfg. Co. v. Burnet. 61 App. D. C. 22, 24. 


Actual Sales of Similar Adjacent Property Near March 
l y 1913, Prove Commissioner's Valuation Arbi¬ 
trary and Unfair. 

The average square foot price at which lots and 
graves, actually sold during the period January 1, 1911 
to February 28, 1913, in blocks adjoining and border¬ 
ing those valued at 3.968 cents per square foot by the 
Commissioner and the Board, also emphatically dem¬ 
onstrates the gross error in said valuation. The rec¬ 
ord, pages 96 to 115, shows the average square foot 
sales price of lots in certain blocks during the period 
Januarv 1, 1911 to Februarv 28, 1913. The blocks ad- 
joining those or across the roadway from lots valued 
at 3.968 cents per square foot on March 1, 1913, are 71, 
77, 24, 32, 33, 12, 56 and 55 and the average square foot 




I 
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price at which lots in these blocks sold during the 
twenty-six months immediately prior to March 1, 1913, 
are as follows: 


Block 

12 

$.8125 

per 

sq. ft. 

(B. 97) 

4 4 

24 

1.6910 

i i 

4 4 4 4 

(R. 97) 

* 4 

32 

1.059 

i c 

4 4 4 4 

(R. 102-104) 

4 4 

•>•> 

OO 

.814 

i i 

4 4 4 4 

(R. 104-106) 

4 4 

55 

.5178 

. i 

4 4 4 4 

(R. 102) 

4 4 

56 

.5 (34 

i t 

4 4 4 4 

(R. 106-113) 

4 4 

71 

.7026 

i i 

4 4 4 4 

(R. 115) 

4 4 

77 

.9177 

i k 

4 4 4 4 

(R. 97) 


The foregoing* amply demonstrates that the vajlue 
of 80 cents per square foot placed on the fully improyed 
lots by the Commissioner and the Board is not exces¬ 
sive but that on the contrary, the 3.968 cents iter squkre 
foot value for lots in Blocks immediately adjacent and 
next to the fully improved Blocks is entirely inade¬ 
quate. Actual sales of adjoining* similar lots durjing* 
the twenty-six months period prior to the basic date do 
not lie. They are by far the best evidence available . 
Such sales conclusively establish the 3.968 cents per 
square foot value determined by the Board and j the 
Commissioner is so arbitrary and unjust that \his 
Court should remand the case to the Board for correc¬ 
tion of these conspicuous valuation errors. 

j 

Illusory Resulting Profits Condemn Commissioner's 

Valuations. 

A clear picture of the fantastical results arising f jrom 
the March 1, 1913 valuation of 3.968 cents per sqijare 
foot approved by the Board, is presented when!the 
profit determined for the year 1929 is considered. The 
record (page 50) shows that petitioner sold 88 


I 
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square feet of cemetery lands in 1929 for $116,257.03 
(R. 36). The basis or cost for this land is determined 
by the Board and the Commissioner to be $13,191.41 
which figure includes, not only the March 1, 1913 value, 
but also improvements since that time. Of the square 
feet sold, 83,313 were of the “unimproved class” (11. 
50) and were sold for $111,331.03 or $1.34 per square 
foot (B. 36). The cost basis given the “unimproved 
cemetery lots” by the Board is $10,167.62 (R. 36). Of 
this cost basis 3:968 cents per square foot or $3,305.86 
was the March 1, 1913 value and 8.2 cents per square 
foot, constituted improvements since March 1, 1913 (R. 
36). Eliminating improvements from the cost basis 
and selling price, the Board’s valuation results in cem¬ 
etery lots having a basis of 3.968 cents per square foot 
on March 1, 1913, selling for $1,258 per square foot, 16 
years later. The “Unimproved lots” within 16 years 
therefore sold for 32 times their March 1, 1913 value or 
a profit of more than 3,000 per cent. 

While the petitioner admits that its cemetery lots be¬ 
come increasingly valuable over a period of years, it 
is obvious that an increase of approximately 3,000 per 
cent in 16 years is quite inconceivable. Such stupen¬ 
dous and impossible profits in a business as stable as 
the cemetery business, stamps the valuations approved 
by the Board as being manifestly erroneous. The er¬ 
ror obviously does not lie in the sales price since this 
figure can not be disputed. The error must therefore 
lie in the unwarranted valuation of 3.968 cents per 
square foot, determined by the Board to be the March 
1, 1913 value of petitioner’s “unimproved cemetery 
lots.” 

A fundamental error in the Board’s decision is its 
absolute failure to recognize that the only lands before 
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it for valuation were the cemetery lots and spac^ sold 
in the years 1927, 1928, 1929 and 1930. If this error 
be kept in mind, it alone is sufficient to require ja re¬ 
versal of the Board’s decision. j 

Not only has the Board erred in valuing* the j peti¬ 
tioner’s “unimproved lots” but it has also clearly 
erred in valuing petitioner’s “improved lots’’, j The 
record (pages 49-50) shows that immediately prior to 
March 1, 1913 (the period January 1, 1911 to February 
28, 1913), the petitioner sold 105,127 square fe£t of 
burial space from fully improved blocks for the| sum 
of $91,166.00 or an average of $.87 per square jfoot. 
During the taxable years, 1927 to 1930 inclusive], the 
petitioner sold 9,517 square feet of burial space from 
fully improved cemetery blocks (R. 50). These sales 
were made from 11 blocks fully improved on Maijch 1, 
1913 (R. 66 A), and 8 of these blocks were the iden¬ 
tical blocks from which sales were made immediatelv 
prior to March 1, 1913, at an average price of $.8f per 
square foot. Nevertheless, in the face of such itnan- 
swerable evidence, the Board has determined tlialt the 
March 1, 1913 value of petitioner’s Improved cemetery 
lots sold during the taxable vears 1927 to 1930 ilnclu- 
sive, was only $.80 per square foot. 

It is submitted that the results set out in detail here¬ 
inbefore require that this case be remanded with in¬ 
structions to the Board to rectifv these obviously er- 

v *i 

roneous March 1, 1913 valuations. This Court should 
hold as did the Appellate Court in Foss v. Commis¬ 
sioner, supra: 


“* * * The e ff e( q of these taken together is 

that the findings of the Board were not basejd on 
all the evidence in the case and seem to us to jhave 
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been arrived at in an arbitrary and unfair manner 

* 

and due process lias been denied the petitioner. 

“The decision of the Board is reversed and the 
case is remanded for a rehearing in accordance 
with this opinion/’ 


The landings and Decision of the Board are not Sup¬ 
ported by Substantial Evidence. 

The exact basis for the Board’s findings and decision 
are not specifically stated but from a review of its 
opinion, it appears that reliance is placed upon: 
(1) The presumption of correctness which attaches to 
the determination of the respondent; (—) the sale of lb 
acres of cemetery land in 1911 by petitioner to a Jewish 
Cemetery Association and (3) the testimony that farm 
land acreage prices in the neighborhood of the ceme- 
tery property were not in excess of $500 per acre on 
about March 1, 1913. 

A careful analysis of each of the aforementioned fac¬ 
tors will disclose that they do not constitute substan- 
tial evidence to support the Board’s findings and de¬ 
cision. 

The presumption of correctness attaching to the 
Commissioner’s determination can onlv stand until the 

9 / 

taxpayer introduces competent evidence which over¬ 
comes such presumption. Once the petitioner intro¬ 
duces such evidence, the presumption no longer avails. 
As will be demonstrated hereinafter (pages 26 to 34) 
this is exactly what the petitioner did. Sales of com¬ 
parable adjoining property and the testimony of com¬ 
petent appraisal experts more than overcame the Com¬ 
missioner’s determination. See Nichols v. Commis¬ 
sioner, 44 Fed. (2d) 157, 159 where the Court (C. C. A. 
3) said: 



“This testimony overcame the presumption! aris¬ 
ing from the determination of the Commissioner. 
The burden then shifted to the Commissioner to 
support his determination by evidence and this he 
did not do nor attempt to do, and accordingly his 
determination can not stand. U. S. v. Rindsjkopf, 
105 U. S. 418; Thompson Pottery v. Routzalin, 25 
Fed. (2d) 897; Flannery v. Willcuts, 25 Fed.! (2d) 
951; Briggs Manufacturing Companv v. U. 30 
Fed. (2d) 962.” 1 ‘ j 

Accordingly, the presumption arising from the | deci¬ 
sion of the Commissioner does not constitute the! sub¬ 
stantial evidence necessary to support the Bohrd’s 
findings and decision. 

The sale of 15 acres of land to the Jewish Cembtery 
in 1911 cannot in itself be considered substantial evi¬ 
dence to support the valuation of 3.968 cents per square 
foot for petitioner’s so-called unimproved cembtery 
lands. In the first place the Board’s decision entirely 
loses sight of a basic material fact in attempting tjo de¬ 
termine square foot values by acreage sales. The pe¬ 
titioner on March 1, 1913, was in the cemetery business. 
It was selling graves, lots and plots by the square foot 
and not by the acre. It was not, on March 1, 1913, 
looking for buyers who wanted to purchase the ceme¬ 
tery in 15 acre tracts. It was, however, on March 1, 
1913, planning to remain in business and sell its <|eme- 
tery lands by the square foot and in the course otj reg¬ 
ular cemeterv business. 

Even though the properties were identical (which is 
not the fact), a sale of 15 acres within the cemeterv 
would, in no degree, establish the fair market valjie of 
petitioner’s blocks and lots since the “square foot” 
was the basis of measurement employed by the seller 
in making sales on March 1, 1913. 
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Furthermore, another factor, which would result in 
a lower price on the acreage basis, is the elimination of 
wastage in an acreage sale. Everv cemetery lias a con- 
siderabie portion of its land devoted to roadways, path¬ 
ways, buildings, etc., for which land it will never re¬ 
ceive a cent. The remaining salable square feet must 
carry an increased price to care for this wastage. The 

15 acre sale to the Jewish Cemetery did not carry this 

•> * 

wastage item since obviously the purchaser had to 
make his own provision for roadways and pathways. 
The price per acre is accordingly lower than the price 
per square foot. 

The only evidence in the record as to the nature and 

mr 

type of land sold to the Jewish Cemetery is that it was 
located on the edge of the cemetery (R. 148) and that 
it had only been improved as far as general improve¬ 
ments were concerned (R. 72). There is no showing 
that it was in any degree comparable to the lots and 
lands sold by the petitioner in the years 1927 to 1950 
inclusive, or how much expense would be required to 
place it in fully improved condition. The land may 
have been subject to many infirmities as for example, 
rocky soil condition, unfavorable topography and un¬ 
desirable location. Before this sale of 15 acres could 
be considered substantial evidence to support the Com¬ 
missioner’s valuation, it was his dutv to show that said 
land was comparable to the lots and plots whose March 
1, 1913 value is now at issue. This the Commissioner 
has utterly failed to do. 

Finally, it lk shown (R. 72, 73) that $15,000.00 was 
not the only consideration received for the 15 acres 
sold the Jewish Association. There was also a stip¬ 
ulation that the purchasers pay for their own irrigation 
and water and that petitioner would get the benefit of 
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interments, foundations, greenhouse sales, et<jj. In 
other words petitioner constructed the foundations for 
all monuments erected in the Jewish Cemetery; iti cared 
for all interments; its superintendent had general su¬ 
pervision of the workmen in that part of the grjounds 
and there is a great deal of floral work in the vfay of 

i * 

decoration of graves that petitioner secured f|or its 
greenhouse department by reason of the collateral 
agreement with the Jewish Cemetery Association!. The 
record (page 73) shows that this collateral agreement 
was of great value. 

It is therefore impossible to say that the 15 iacres 

sold to the Jewish Cemetery Association in 1911 onlv 

* •' 

brought the petitioner a consideration of $15,000.00 
and that this sale establishes the value on Maxell 1, 
1913, of the petitioner’s lots and lands sold front 1927 
to 1930 inclusive. The Commissioner has not | only 
failed to show that the lands were comparable but he 
has likewise failed to show what the true consideration 
for tlie 15 acres actually was. Before this sale cjm be 
considered as substantial evidence to support the I3.96S 
cents per square foot valuation of the Commissioner 
and the Board, these indispensable missing factors 
must be supplied by him. 

This Court should accordingly hold that the sgle of 
15 acres to the Jewish Cemetery Association doefe not 
support the fair market values found by the Board of 
Tax Appeals. If anything, said sale for $1,000.00 per 
acre plus the valuable collateral agreement which j also 
eliminated the necessity of furnishing water, demon¬ 
strates that the Commissioner’s March 1, 1913 valua¬ 
tion of approximately $1,100.00 per acre for petition¬ 
er’s so-called unimproved lots and lands is entirely too 
low. ! 
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The Board has also considered the testimony of two 
of respondent T s witnesses relative to prices at which 
farm lands sold in the neighborhood of Fairmount 
Cemetery (R. 53). These witnesses testified (R. 88- 
92, 93-95) onlV as to farm lands. Thev did not even 
confine themselves to sales of farm lands but also 
covered numerous offers to sell farm lands during the 
period 1913 to 1920. 

Neither one of these witnesses qualified as an ap¬ 
praisal expert so their opinion as to values of cemetery 
lots and lands can certainlv not be regarded as sub- 
stantial evidence. One of the witnesses (R. 94) ad¬ 
mitted that the value of cemetery lands was several 

•/ 

times the value of land not in the cemeterv and fur- 

* 

tlier, admitted he could not fix the value per acre of 
cemetery lands. It will be noted that petitioner's coun¬ 
sel moved that testimony of the witness Bogue be 
stricken from the record as he was not testifying to the 
value of cemetery lands (R. 92). The Board member 
erroneously permitted the testimony to remain in the 
record and thus erred, to the detriment of the peti¬ 
tioner. 


The sales oh offers to sell farm lands in the general 
Vicinity of Fairmount Cemetery proved hut one thing — 
and that is the value of similar farm lands. Under no 
theory can the fair market value of cemetery lots and 
lends he determined by comparison with sales of farm 
lands. The two are utterly distinct and different and 
no basis of' comparison can exist. As stated by AVig- 
more on Evidence, Vol. I (Second Edition) page 847: 

“* * * the value or sale-price of the other prop¬ 
erty is irrelevant unless the property is substan¬ 
tially similar in conditions; * * * ” 
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This rule has been uniformly followed bv the Courts. 
In the ease of Forest Preserve District v. Chilvers^ 344 
Ill. 573, 577; 176 X. E. 720, the Court said: j 

“Evidence of voluntary sales of lands irj the 
vicinity and similarly situated is admissible in evi- 

* 9 / I 

donee to aid in estimating the value of land tijiken, 

but the party offering the proof must first ^how 

tliat the lands so sold were similar in locality and 

• 

character to the land sought to be acquired^ If 
the evidence of sales of dissimilar property isj per¬ 
mitted to go to the jury in violation of the rulb the 
judgment must be reversed. Forest Preserve! Dis¬ 
trict v. Caraher, 229 111. 11. In the present j case 
it appears that the Voss property consists of sub¬ 
divided lots, whereas appellee’s property is not 
subdivided. Lands which are subdivided arfy not 
similar to unsubdivided or acre property, and the 
price of such lots could not be material in facing 
the value of the tract in question. Chicago Xortli 
Shore and Milwaukee Railroad Co. v. Chicago 
Title and Trust Co., 328 Ill. 610.” (Italics ours) 

Likewise, in Forest Preserve District v. Wallace, 299 
Ill. 476, 484, the Court said: j 

i 

i 

“Lands which are subdivided into lots, of the 
lots from such lands after subdivision, are not] sim¬ 
ilar to or similarly conditioned as unsubdividfd or 
acre property like appellant’s and the priie of 
such lots was not material in fixing the value of 
her tract and should not have been admitted. V 

To the same effect are East Side Levee and Sanitary 
Dist. v. Jerome, 306 Ill. 577, 138 N. E. 192, 193 j and 
Martin v. Chicago d M. Electric By., 220 Ill. 9|7, 77 
N. E. 86, 88. In the latter case the Court held thaj evi¬ 
dence of the sale price of platted lands in the viejinity 
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of the tract in question, which was not platted, was in¬ 
admissible. 

In {lie case of School Dist. of Kansas City v. Phoenix 
Laud d Improvement Co., 297 Mo. 33 2, 249 S. W. 51, 
54, the Court said: 


“The inquiry should be confined to the values 
of the same class of property in the same vicinity 
or neighborhood, similarlv located, and the sales 
of such property should be reasonably near in 
point of time to the transactions under considera¬ 
tion.’ ’ 


Again, the Missouri Courts in the case of St. Louis 
0. II. d C. Ry. Co. v. Fowler , 142 Mo. 670, 44 S. W. 771, 
773 said: 


“Evidence of sales of other land to be admis¬ 
sible should be confined to sales of property sim¬ 
ilar in character.’' 


Furthermore, in the case of Kentucky Hydro Elec¬ 
tric Co. v. Woodward , 216 Ky. 618, 287 S. W. 985, 988, 
it was held that in determining the value of land sought 
to be condemned, to render the value of property in 
the vicinity of such land admissible, it must be similar 
in all essential particulars, so as to raise the logical in¬ 


ference that the same elements of value exist in both 
cases. Mere proximity is not enough. People v. Gold¬ 
berg ? 354 Ill. 423, 188 X. E. 428, 430. Evidence of the 
value of platted land in the vicinity is not admissible to 
prove the value of unplatted land for taxation. Finch 
v. Grays Harbor County , 121 Wash. 486, 209 P. 833. 

The necessity of proving similarity to the property 
involved before admitting evidence of other sales is 
stressed by this Court in Shoemaker Co. v. Munsey , 37 




App. D. C. 95, 101, where it reversed the lower C'purt 
for admitting evidence of the value of a tract of laud 
where there was nothing to show similarity in location, 
improvements and the use to which the two tracts were 
put. | 

It is submitted that there is nothing in the present 

record which establishes that the farm lands liien- 

tioned bv the Commissioner’s witnesses were of a cliar- 
- 

acter sufficiently similar to petitioner’s cemetery jlots 
as to justify their consideration in the valuation of|the 
cemetery property. It is true that the farm lands in 
question were in the general vicinity of the cemetery 
and that the sales thereof and offers to sell covered I the 
period 1913 to 1920. But there is absolutely nothing in 
the record to show that these farm lands were of jthe 
same character, the same class and similarlv coijidi- 
tioned to the petitioner’s cemetery land. The only ref¬ 
erence to similarity is contained on page 91 of the rec¬ 
ord where the witness Hogue states in his opinion jthe 
land surrounding the cemetery, except that on top of 
the hill, is exactly similar to the cemetery irrigated 
land, with reference to its value for agricultural pur¬ 
poses. In other words, the cemetery lands could \|ell 
be used for farm purposes but this is quite different 
from proving that the farm lands would make good 
cemetery lots. Certainly something more than the 
aforementioned statement by the witness Bogue is Re¬ 
quired to prove the similarity which the cases hereto¬ 
fore cited so definitely require. 

That the farm lands and cemetery lots and lands ijre 
not comparable is overwhelmingly proven by the rec¬ 
ord. The entire cemetery was platted into blocks. Tjlie 
farm lands were at best mere acreage farms. The celn- 
etery lands were dedicated to cemetery purposes. The 
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farm lands were merely agricultural and grazing tracts 
(R. 53). Transportation to the cemetery lands from 
the City of Denver had been provided. This is not 
shown to be true in the case of the farm lands. Gen¬ 
eral improvements in the amount of $130,347.29 which 
benefited the entire cemetery tract had been made on 
March 1, 1913 (R. 49). Such was not the case with the 
farm lands. Several million dollars had been expended 
for memorials from 1890 up to 1912 by the various lot 

owners in the cemetery which naturally had a bene- 

* * 

ficial effect on the value of all the cemetery lands. 

* 

These expenditures, however, had no effect on the value 

of the agricultural and grazing tracts considered by 

the Board in arriving at its valuation of petitioner's 

cemetery lots. 

% 

When the gross dissimilarity between the farm lands 

and the cemetery lots and lands is thus analyzed it be- 

* 

comes readily apparent that the sales and offers to sell 
said farm lands cannot be considered substantial evi¬ 
dence of the March 1, 1913 value of petitioner’s ceme¬ 
tery lots sold in the years 1927 to 1930, inclusive. To 
hold otherwise would require the conclusion that the 
various Court decisions heretofore cited are erroneous 
and have no standing before this Court. 

The Board’s decision and the Commissioner’s valua¬ 
tion are obviously based on the further error that they 
ignore the well known legal rule that the valuation of 
real estate should he based upon its avail ability for its 
most valuable use. The leading case on this proposi¬ 
tion is Boom Company v. Patterson , 98 U. S. 403. In 
that case one Patterson was the owner in fee of an 
entire island and parts of two other islands in the Mis- 
sissippi River. These islands formed the line of shore 
with occasional breaks for nearly a mile parallel with 


the west bank of the river and distant from it about 

j 

one-eighth of a mile. The position of these islands 
fitted them in connection with the west bank to foijm a 


boom of extensive dimensions capable of holding jvith 
safety twenty to thirty million feet of logs. Nothing 
had been done, however, toward this end. A jury 
found that the value of this land, leaving out of con¬ 
sideration its use for boom purposes was $300.00,| but 


if these purposes were considered there was an addi¬ 
tional value of more than $9,000.00. The Court allowed 


the value of the land for boom purposes. The Court 
said (pages 407, 410): 

i 

“In determining the value of land appropriated 
for public purposes, the same considerations j are 
to be regarded as in a sale of property betwjeen 
private parties. The inquiry in such cases nkust 
be what is the property worth in the market, 
viewed not merely with references to the usei to 
which it is applied, but with reference to the uses 
to which it is plainly adopted; that is to say, vjliat 
is it worth from its availabilitv for valuable uses. 


“The views we have expressed as to the just¬ 
ness of considering the peculiar tit ness of the lahds 
for particular purposes as an element in estimat¬ 
ing their value find support in the several cases 
cited bv counsel.” 


This Court relied upon the case of Boom Company 
v. Patterson, supra, in the case of District of Columbia 
v. Prospect Hill Cemetery, 5 App. D. C. 497, 517. Tliat 
case involved the condemnation and valuation of cefoe- 

i 

tery property. The Court below had instructed the 
Commissioners to value the cemetery property wjith 
reference to its present uses, namely, the purposes! of 

i 
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a cemetery. On appeal the District of Columbia 
claimed this to be erroneous. This Court held to the 
contrary and said: 


“But an instruction more favorable to the Dis¬ 
trict than this could not well have been given, it 
is questionable whether it was not error as against 
the Prospect Hill Cemetery, inasmuch as that com¬ 
pany was entitled not only to the value of its lands 
for their present use, but to their value for any 
other reasonable use for which they were adopted. 
Boom Co. v. Patterson, 98 U. S. 403. ('ertainly the 
District of Columbia has no just right to complain 
of the instruction.” 


The Board’s decision in the present case gives no 

consideration to the aforementioned rule of law. it 

merely views the picture as an acreage proposition and 

seeks to value cemetery lands and lots on the basis of 

* 

acreage sales and farm land prices instead of cemetery 
iot prices. The Board's decision is not therefore based 
upon the most valuable use for which the land in ques¬ 
tion was available and accordingly ignores the rule 
laid down in Boom Co. v. Patterson. 

The petitioner accordingly submits that a fair exam¬ 
ination of the record clearly discloses that the findings 
and decision of the Board are not supported by sub¬ 
stantial evidence. 


All of the Substantial Evidence Supports the Values 

Claimed by Petitioner. 

In its returns for the taxable years, petitioner 
claimed March 1, 1913, values ranging from 40 cents to 
$1.93 per square foot for lots sold (R. 50). The peti- 
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tioner submits these values are proven by the Rejcord 
and should be sustained. 

The values contended for by petitioner are provejn by 

the best evidence, namely, sales immediately priqr to 

March 1, 1913. These sales are not farm land sales but 

sales in the cemeterv itself. Some of the sales are in 

tlie identical blocks in which sales were made ih the 

taxable years, namely Blocks B, 2, 5, 12, 33, 55, 611 and 

62 which sold at from 52 cents to $2.02 per square jfoot 

during the period January 1, 1911, to February 28, 

1913 (E. 96, 97, 102, 106, 113, 115). The other ^ales 

immediately prior to March 1, 1913, were made in 

blocks adjoining or nearby to those in which ^ales 

were made in the taxable years (E. 96-113). |The 

blocks from which lots were sold in the taxable ypars 

in question are set forth on page 66 A of the Redord. 

They number 31 plus Block 90 on which the mausoleum 

is situated. Eleven of these blocks were fully! im- 

v ! 

proved on March 1, 1913. To bring the balance into 
the fully improved class, twelve required improve¬ 
ments of less than 10 cents per square foot, six re¬ 
quired improvements of less than 15 cents per square 
foot and two required improvements of approximately 
20 cents per square foot (E. 66 A). 

The Record, pages 96-115, establishes that the low¬ 
est price at which any of petitioner’s lots sold for (lur¬ 
ing the period January 1, 1911, to February 28, 1^13, 
was 52 cents per square foot and the highest price $[2.30 
per square foot. It is true these lots were fully | im¬ 
proved while some of petitioner’s lots sold duringjthe 
taxable years in question were not fully improved-! It 
is shown, however, that the average cost of bringing 
these lots into the fully improved class was less than 
10 cents per square foot. Since all of the lots \^ere 
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subject to the same general improvements, all dedi¬ 
cated to cemetery purposes and all lying at least near, 
if not adjacent to one another, these sales figures def¬ 
initely establish that petitioner’s values of from 40 
cents to $1.93 per square foot is a reasonable and fair 
valuation as of March 1, 1913. 

It should be kept in mind that these sales (R. 96- 
115) are sales of similar property —in fact practically 
identical property immediately prior to the basic date 
March 1, 1913. These representative sales are ob¬ 
viously the sales which any prudent buyer would have 
considered in determining what the lots in question 
were worth. This conclusion is unescapable. With the 
submission of this evidence to the Board, the presump¬ 
tion of correctness which attaches to the Commission¬ 
er's determination no longer existed. 

The Board apparently realized this but sought to 
nullifv the effectiveness of this evidence bv resorting 
to the so-called discount tlieorv. It gratuitously found 
(E. 52) that on the basic date the land owned by peti¬ 
tioner was sufficient to supply all its demands for 200 
years and then assumed that on an average the receipt 
of the sales price by the petitioner would be deferred 
for 100 years. It then proceeds to discount what it al¬ 
leges is the claimed value of $34,000.00 per acre on 
March 1, 1913, at 6 per cent for 100 years and arrives 
at a value of $100.20 per acre on March 1, 1913. 

The Board’s illusive formula is, however, based upon 
so many errors of fact and numerous assumptions that 
it can scarcely be said to be a fair answer to the actual 
sales evidence presented by petitioner. In the first 
place the Board states that the record shows it will 
take 200 years to dispose of petitioner’s lands. This 
is based solely on the testimony of the witness Beeves 
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who did not have definite knowledge of how much land 
the petitioner sold each year but stated over objection 
of petitioner’s counsel that he understood the cemetjery 
sold from two to three acres per year from 1890 to 
March 1, 1913 (R. 82). Even assuming this to be ti[ue, 
which petitioner does not admit, how can this be any 
criterion as to what will happen in the future. Cojuld 
anyone foretell on March 1, 1913, how many peqple 
would die in the future? Whether there would be'in¬ 
fluenza epidemics or unusual disasters? Who could 
foretell the population of the City of Denver 100 years 
hence? It had more than doubled in 20 years (R. 71). 
Might it not grow even more rapidly in the futujre? 
In what quantities would the land be sold in the !fu¬ 
ture ? And vet the Board assumes that it can look and 
judge one or two hundred years in the future by what 
happened in the 22 years preceding 1913. 

The basic error in the discount theory, however, Jies 
in the failure to appreciate that if anyone buying jthc 
petitioner's cemetery lots and lands on March 1, lt)l3, 
decided to apply the discount theory, he would not Use 
the then selling price, in working out the formula,| as 
has the Board. The purchaser would correctly reason 
that the price of cemetery lots would not remain Sta¬ 
tionary but would greatly rise in price as the demand 
increased and time elapsed. The price to be eventually 
received would, no doubt, be far in excess of the Majrch 
1, 1913, selling price. On the basis of the Board’s 
valuation, the cemetery lots’ value appreciated Ap¬ 
proximately 3,000 per cent in 16 years. Whatever ^he 
price rise would be, it in all probability, would more 
than offset the buyer’s loss of interest resulting fijom 
his investment in property. When these factors are 
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considered, it is readily apparent that the discount 
theory formula proves nothing in a case of this kind. 

The Board, in another case, attempted to apply the 
time discount theory in the valuation of property. In 
tlie case of Florence Foster, 18 B. T. A. 819, the Board 
was called upon to value timber as of the year 1913 
when inherited by the taxpayer. In that case the tim¬ 
ber had actually been sold in 1911 at $5.00 and $4.50 
per thousand feet and was subject to this contract 
when petitioner acquired it. There was no chance 
therefore of an increased price over a period of time. 
The buyer had 20 years to cut and pay for the timber, 
with a minimum amount to be cut each vear. Xo in- 
terest was to be paid by the buyer. The Commissioner, 
by discounting the payments to be received in 1920 
and 1921, determined the value of the timber was $3.50 
per thousand feet in 1913 and the difference between 
that figure and the $4.50 and $5.00 received was held 
to be profit. The Board approved the determination 
of the Commissioner. The taxpayer appealed and in 
Foster v, Commissioner, 57 Fed. (2d) 516, the Court 
(C. C. A. 5) reversed the Board. It said (page 51S): 

“* * * We find no warrant in the statutes or 

the regulations governing the fixing of values for 
income tax purposes for this time discounting 
theorv. Tliev fix as the basis for determining* loss 
or gain ‘the fair market price or value of the 
property at the time of its acquisition.’ We think 
there is no more warrant for fixing the value in 
1913 for income tax purposes at $3.50 by discount¬ 
ing* forwards and thus establishing* a gain in 1921 
than there would be for fixing the amount received 
in 1921 at $3.50 by discounting backwards; that is, 
allowing the taxpayer a credit on the $5 value ex¬ 
isting in 1913 for carrying charges, and thus es¬ 
tablishing a loss.” 
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It is submitted that the foregoing decision is $ound 
and is squarely applicable to the present case, j The 
discount theory or Hoskold’s Formula is at best ajmere 
substitute where there is no other evidence of palue. 
Simons Brick Company v. Commissioner, 45 Fed.j (2d) 
57, 58. The Supreme Court, in Burnet v. Logan\, 283 
U. S. 404, 411, 412, condemned the use of Iioskpld’s 
Formula in a valuation matter, saving that the Com- 
missioner’s calculations based on said formula pvere 
“estimates and assumptions * * * too intricate] for 
brief statement, ” and further that income tax liability 
“ultimately can be fairly determined without resort 
to mere estimates, assumptions, and speculation.” 
The ridiculous results to which said formula may jlead 
as shown by the Board's own example (R. 52) isj the 
best evidence to prove it inapplicable to a case likej the 
present one. This theoretical formula cannot and c^oes 
■not overcome the evidence of actual sales of siniilar 
lots disclosed by the record. 

In addition to the evidence of actual sales of similar 
property during the twenty-six months' period iinjme- 
diately preceding March 1, 1913, the petitioner pro¬ 
duced the following testimony: 

(1) Wilford T. Shay, Secretary of the petitioner ydio 

had been with the company since 1903 and who jiad 
sold a great deal of the cemetery property before 
March 1,1913, valued the so-called Unimproved Blopks 
45, 81, 95, 27 and 90 at $.70, $.75, $1.00, $1.25 and $1.25 
per square foot respectively on March 1, 1913 (R. !63, 
76, 77). | 

(2) A. Sonneborn who had been Secretary and Man¬ 
ager of the Roselawn Cemetery, Pueblo, Colorado and 
President of the Cemetery Association of Colorado, 
was acquainted with petitioner’s cemetery in 1892 and 
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in 1913. He testified that the unimproved cemetery 
land was worth the amount the improved land was sell¬ 
ing' for. less the cost of bringing it into the same con¬ 
dition. (R. 78) 

(3) Raymond Reeves had been in the real estate 
business twenty-four years and appraised property 
for John Hancock Mutual Life Insurance Company; 
First National Company of St. Louis; the Colorado 
National Bank and some 200 or 300 private clients. 
He was president of the Denver Real Estate Exchange 
in 1927. He appraised the petitioner's so-called unim¬ 
proved land as of March 1, 1913, at 78 cents per square 
foot by considering sales of adjoining lots in the im¬ 
proved area, deducting the cost of improvements and 
considering the highest utility value of the land. On 
cross-examination he stated that his valuation would 
not be changed by reason of the possibility that it might 
take 100 years to dispose of the property. (R. 79-83) 

(4) Louis F. Eppicli had been a real estate broker 
for 36 years and made appraisals of real estate prop¬ 
erty for the public utility companies of Denver, Met¬ 
ropolitan Life Insurance Company and various indi¬ 
viduals. He appraised the petitioner’s so-called unim¬ 
proved land as of March 1, 1913, at 78 cents per square 
foot by considering sales of adjoining lots in the im¬ 
proved area, deducting the cost of improvements and 
considering the highest utility value of the land. He 
stressed the necessity of a cemetery providing itself 
with sufficient lands to care for its business in the fu¬ 
ture since one could not tell what changes will bring 
forth. (R. 83-85) 

(5) On April 9, 1927, Louis F. Bartels, Lee A. Rey¬ 
nolds, Raymond Reeves, L. F. Eppicli and A. J. Simon- 
son appraised petitioner’s unimproved land at 78 cents 



33 


per square foot as of March 1, 1913 (R. 117-118). J Bar¬ 
tels had been in the real estate business in Denver for 
41 years and made numerous appraisals for various 
parties including* the U. S. Bureau of Internal Reve¬ 
nue. He was a past president of the Denver Reajl Es¬ 
tate Exchange and familiar with petitioner’s land jsince 
1891. (R. 118) Reynolds had been in the Denveii real 
estate business for 30 years, made appraisals for tjanks 
and corporations for many years and was familiarjwitli 
petitioner’s lands since 1893 (R. 119). Simonsorj had 
been in the Denver real estate business for 27 y|ears, 
was a past president of the Denver Real Estate Ex¬ 
change and past vice-president of the National Asso¬ 
ciation of Real Estate Boards. He had madel ap¬ 
praisals for 27 years and was familiar with petition¬ 
er’s cemetery lands since 1900. (R. 121) 

It will be noted that all of the plaintiff’s witnesses 
were either experienced cemetery men or real estate 
appraisal men with reputations of the highest standing 
in their particular business. All of them were familiar 
with the petitioner’s property for many years prior to 
March 1, 1913. Three of the appraisal experts making 
the appraisal had been past presidents of the Denver 
Real Estate Exchange and one of them had been] na¬ 
tional vice-president of the National Association of 
Real Estate Boards. Another one of the appraisal ex¬ 
perts had appraised property for the United States 
Bureau of Internal Revenue. The competency of the 
petitioner’s witnesses was beyond question. 

It is submitted that the testimony of the aforeihen- 
tioned competent witnesses definitely establishes |that 
the average value per square foot of Petitioner’s jUn- 
improved cemetery lots involved in this proceeding, on 
March 1, 1913, was not less than 78 cents per square 
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toot, and in no event should the Board in fairness and 
justice have found a lesser value therefor on said date. 

The Board of Tax Appeals, however, disregarded all 
of this evidence because it felt that these witnesses 
had failed to consider the discount theory, heretofore 
shown to be without foundation, and based on esti¬ 
mates. assumptions and speculation. The Board also 
eliminated the March 1, 1913, square foot valuation 
made by these competent witnesses, because it could 
not lose sight of the fact that such square foot valua¬ 
tion translated into acreage figures, resulted in a high 
value per acre. In other words, the Board of Tax 
Appeals erroneously assumed that because petition¬ 
er’s per square foot valuation resulted in a high value 
per acre, it was' necessarily excessive. As pointed out 
heretofore, such conclusion is obviouslv erroneous 
because petitioner teas not selling acres of farm lands 
on March 1, 1913, but on the contrary ivas selling cem¬ 
etery lots and plots on a square foot basis. 

It is submitted that all of the competent opinion tes¬ 
timony and sales records of similar adjoining prop¬ 
er! v overwhelmingly establishes that tho valuations 
claimed by petitioner are fair and correct. 


CONCLUSION. 

It is respectfully submitted that this Court should 
and will hold that: 

(1) That the March 1, 1913, value placed upon pe¬ 
titioner’s cemetery lots and lands by the Board is so 
arbitrary and improper as to require reversal. 

(2) That there was no substantial evidence to sup¬ 
port the findings and decision of the Board. 
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(3) That all of the competent and substantial jevi- 
dence supported the valuations claimed by the peti¬ 
tioner. 

It is, therefore, prayed that this Court reverse | the 
decisions of the United States Board of Tax Appeals 
with directions to the Board to correct its obvious 

i 

errors in the valuation of the petitioner’s lots knd 
lands and to sustain the values claimed by the pjeti- 
tioner in its returns for the taxable years in question. 

j 

Respectfully submitted, 

j 

Paul E. Shore, 

M. P. WoRMHOUDT, | 

Attorneys for Petitioner. 

j 

Of Counsel: 

Covington, Burling, Rublee, Acheson & Shore, | 
Union Trust Building, Washington, D. C. ! 

i 

i 


i 

i 





0 * 3 ^' 


ft iAf'iC 


r";3 rn v "< 

i-il Hf - siMtv ^ d lv r v 


j/ • /"• y 


Ko. 6354 


In the United States Court of Appeals 
for the District of Columbia 


Fairmount Cemetery Association - , petitioner 
: - V - 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISIOy OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


FRANK J. WIDEMAN. . 

Assistant Attorney General. 

SEW AIL KEY, 

HOWARD P. LOCKE, 

Special Assistants to the Attorney General. 




I 


I 


INDEX 


Opinion below.... 

Jurisdiction.-...... 

Question presented.... 

Statutes involved__ 

Statement___ 

Summary of argument___ 

Argument: There is no evidence to overcome the presumption 
of correctness which attached to the Commissioner’s deter¬ 
mination. _.... 

Conclusion... 


Page 

1 

1 

2 

2 

3 


S 

24 


CITATIONS 

Cases: 

Anchor Co. v. Commissioner, 42 F. (2d) 99_ 

Balaban & Katz Corp. v. Commissioner, 30 F. (2d) 807_ 

Beaumont v. Helvering, 73 F. (2d) 110, certiorari denied 

February 11, 1935. ----- 

Blair Co., J. C. v. Commissioner, 34 F. (2d) 861.. 

Bourne v. Commissioner, 62 F. (2d) 648__ 

Chicago Rwy Equipment Co. v. Blair, 20 F. (2d) 10_ 

Crawford v. Commissioner, 70 F. (2d) 744... 

Far is v. Helvering, 71 F. (2d) 610__ 

Fesler v. Commissioner, 38 F. (2d) 155, certiorari denied, 

281 U. S. 755....... 

Heiner v. Crosby, 24 F. (2d) 191___ 

Henderson, W. K., Iron Works & Supply Co. v. Blair, 25 F. 

(2d) 538...... 

Jewett & Co. v. Commissioner, 61 F. (2d) 471_ 

Kekaha Sugar Co. v. Burnet, 50 F. (2d) 322__ 

LaBelle Iron JForfcs Co. v. United States, 256 U. S. 377_ 

Loloff v. Sterling, 31 Colo. 102.... 

McLaughlin v. Pacific Lumber Co., decided by the Supreme 

Court December 10, 1934___ 

National Straw Works v. Commissioner, 47 F. (2d) 844_ 

Nichols v. Commissioner, 44 F. (2d) 157.-- 

Patterson v. Commissioner, 42 F. (2d) 148... 

Phillips v. Commissioner, 283 U. S. 589_ 

Stiles v. Commissioner, 69 F. (2d) 951--— 

Uncasville Mfg. Co. v. Commissioner, 55 F. (2d) 893, certi¬ 
orari denied, 286 U. S. 545--- 

United States v. Nickerson, 2 F. (2d) 502_ 

1 


12 

13 

17 

12 

12 

15 

15 

15 

15 

14 

17 

18 
17 
12 
21 

15 
12 
12 
12 
17 
15 

12 

23 


121563—35 


(I) 






























II 


Cases — Continued. Page 

Vincennes Water Supply Co. v. Public Service Commission, 

34 F. (2d) 5____ 13 

Wells Assn., Jos. S. v. Helvering, 71 F. (2d) 977.. 14 

Wick wire v. Reinecke, 275 U. S. 101___ 17 

Statutes: 

District of Columbia Code, c. S54, 31 Stat. 1356: Sec. 6 

(c. 1, Title 9, Sec. 1061)_ 22 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 204 (U. S. C. App., Title 26, Sec. 935)_ 2 

Sec. 907_. 22 

Revenue Act of 192S, c. S52, 45 Stat. 791: Sec. 113. 2 

Miscellaneous: 

A. R. R. 35S, 4 Cumulative Bulletin 3S2... 12 

Equity Rules of the Supreme Court of the District of Co¬ 
lumbia, Rule 55. 22 

Mim. 3209, III—2, Cumulative Bulletin 339_ 12 

Rules of the Board of Tax Appeals, Rule 39__ 22 

Rules of Practice in Equity, Rule 46_ 22 

Treasury Regulations 69: Art. 1591__ 10 

Treasury Regulations 74: Art. 591.. 10 















In the United States Court of Appeals 
for the District of Columbia 

i 

i 

No. 6354 | 

Fairmotjnt Cemetery Association, petitioner 

c. | 

Guy T. Helyering, Commissioner of Internal 

Revenue, respondent 

O.Y PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

I 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in the present cas^ is 
that of the United States Board of Tax Appeals 
(R. 47-54), which is reported in 30 B. T. A. 740. 

JURISDICTION 

i 

| 

This petition for review involves deficiencies in 
income taxes for the years 1927, 1928, 1929, ^nd 
1930 in the respective amounts of $7,545[99, 
$4,637.34, $5,433.67, and $5,153.17 and is taken 

from a decision of the Board of Tax Appeals ien- 

(i) 


2 


tered May 22, 1934 (R. 5A-55). The case is 
brought to this Court by petition for review filed 
August 17, 1934 (R. 56-62), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9,109-110, as amended by Section 1101 of the 
Revenue Act of 1932, c. 207, 47 Stat. 169, and Sec¬ 
tion 519 of the Revenue Act of 1934, c. 277, 48 
Stat. 680. By stipulation it was agreed that the 
decision of the Board of Tax Appeals might be 
reviewed by this Court (R. 56). 

QUESTION PRESENTED 

Whether the evidence introduced before the 
United States Board of Tax Appeals was suffi¬ 
cient to overcome the presumption of correctness 
which attached to the determination of the Com¬ 
missioner of Internal Revenue. 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 204. (b) The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired before March 
1, 1913, shall be (A) the cost of such prop¬ 
erty * * *, or (B) the fair market value 

of such! property as of March 1,1913, which¬ 
ever is greater. * * * (U. S. C. App., 

Title 26, Sec. 935.) 

Revenue Acit of 1928, c. 852, 45 Stat. 791: 

Sec. 113. Basis for determining gain or 
loss. 

***** 
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(b) Property acquired before March 1, 
1913. —The basis for determining the gaijn or 
loss from the sale or other disposition of 
property acquired before March 1, 1|913, 
shall be: 

i 

(1) the cost of such property * *j *, 

or | 

(2) the fair market value of such prop¬ 

erty as of March 1, 1913, whichever is 
greater. * * * 

STATEMENT 


The petitioner is a Colorado corporation en¬ 
gaged in the operation of the Fairmount Cemeiery 
and the Fairmount Mausoleum in the immediate 
vicinity of Denver, Colorado. It was incorporated 
in 1890, and in the same year acquired its present 
cemetery site comprising some 560 acres of land, 

i 

which it caused to be plotted and made available 
for cemetery purposes (R. 48). j 

The nearest point in this tract of land to! the 
City of Denver is the northwest corner, and pear 
this corner the main entrance to the cemeterv \vas 

* i 

placed, and from this point the development of 
burial lots was begun by the petitioner (R. £9). 
The preliminary development of the property con¬ 
sisted of such general work as surveying, laying 
out roads and irrigation canals, and the fixing of 
reservoir sites (R. 48). General improvements 
relating to the property as a whole were made pHor 
to March 1, 1913, at a total cost of $130,347.29, hnd 
included the construction of a chapel and lqdge 
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gate, office, waiting room, and other small build¬ 
ings, a reservoir, electric railwav connection with 
the Denver Tramway Company, greenhouses, and 
an artesian well and water mains (R. 48-49). 

The development of the area in the northwest 
portion of the tract for burial lots, which pro¬ 
ceeded in an easterlv, southeasterly and soutlierlv 
direction from the main entrance in the semi¬ 
circular area 1 bounded bv a wider driveway than 


those running through and across the area (Ex. B, 
opposite R. 124), consisted of grading, draining, 
sodding and landscaping a sufficient number of 
blocks and lots to meet petitioner’s immediate 
needs and to put such blocks and lots in condition 
for sale far burial purposes (R. 49). These de¬ 
velopments were, in this respect, in contrast with 
the general improvements mentioned, which made 
little or no change in the topography of the lands 
and left them, practically speaking, in their 
original state (R. 49). 

Some 37 cemetery blocks located in the vicinity 
of the main entrance to the cemeterv were fully 

%f %/ 

improved prior to March 1, 1913 (R. 49). The re¬ 
mainder of the land was either partially improved, 
i. e„ improvements which would ultimately make 
them available for burial purposes had been com¬ 
menced (R. 86-87), or was not improved at all and 
was used for farming purposes (R. 74-75, 86). 

In 1911 the petitioner sold an unimproved tract 
of 15 acres, located in the general vicinity but not 
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I 

included as a part of the fully improved area] to a 
Jewish cemetery association for $15,000, retaining 
certain benefits connected with interments, founda¬ 
tions, and greenhouse service, the value of vjrhich 
is not shown (R. 50), and which could not t}e re¬ 
duced to a dollar value by the secretary of the [peti¬ 
tioner association (R. 73). 

In 1931 the petitioner completed a mausoleum at 
a cost of $714,864.37, plus the March 1, 1913, yalue 

i 

of the block upon which it was built. This block, 
known as No. 90, was not otherwise specially im¬ 
proved (R. 50) and is located outside of arnjl be¬ 
yond the area fully improved prior to March 1, 
1913 (Ex. B, opposite R. 124). j 

In the tax years the petitioner sold burial jjpace 
from cemeterv blocks, some of which had ibeen 
wholly improved prior to March 1, 1913, sorjie of 
which had been only partly improved, and the re¬ 
mainder were without any individual improvement 
prior to that date (R. 50). j 

On April 9, 1927, certain real estate operators 
retrospectively appraised the value of petitioner's 
unimproved lands as of March 1,1913, at $0.7$ per 
square foot (R. 50), such appraisal being maqle by 
ascertaining from the records of the petitioner 
what sales of improved lots had been made betjween 
January 1,1911, and March 1,1913, taking an aver¬ 
age of these sales and deducting therefrom a jcom- 
puted cost of improvements (R. 80, 84). (klier 
real estate operators, three as witnesses for thje pe¬ 
titioner (R. 78-79, 82, 83) and two as witnesses for 
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the respondent (R. 88, 93), appraised the value of 
the petitioner’s unimproved land at March 1, 1913. 

Two of the witnesses for the petitioner, both of 
whom had participated in the appraisal of April 
9, 1927, stated that thev would not change their 
valuation of $0.78 per square foot for unimproved 
land even if it might not be reached for sale within 
100 or 200 years (R. 83, 86), and the third witness 
for the petitioner stated that if unimproved land 
was removed from the improved land to such an 
extent that it would not be reached for sale for 200 
years, and was being used as a farm, he would 
place little value on it in addition to its value for 
farm land, but he did not place any acreage value, 
stating that such value would depend upon the 
direction in which the development was being 
made (R. 79). 

The witnesses on behalf of the respondent testi¬ 
fied that farm lands in the vicinity of the peti¬ 
tioner’s land, directly east, south, and north of it, 
were valued in 1913 at prices ranging from $45 to 
$200 an acre and that the March 1, 1913, value of 
petitioner’s unimproved land, because the ceme¬ 
tery company was a going concern and the land 
'would eventually be used for burial purposes, was 
$250 an acre (R. 88-91, 93-94). 

In its returns for the taxable years the peti¬ 
tioner claimed March 1, 1913, values ranging from 
$0.40 to $1.93 per square foot for lots sold, and 
for block No. 90, upon which the mausoleum was 
constructed and which was unimproved in 1913,, 
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j 

i 

i 

j 
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it claimed a basic value of $0.80 per square foot. 
Ujjoii audit of such returns the respondent deter¬ 
mined the 1913 values of improved, partly ipi- 
proved, and unimproved lots in the respective 
amounts of $0.80, $0.40, and $0.03968 per square 
foot (R. 50). 

i 

In its 1930 return the petitioner used as one ele¬ 
ment of cost of its mausoleum crypts sold, a pro¬ 
posed March 1, 1913, value for its cemetery blo^k 
No. 90, upon which the mausoleum is located, 
which value the respondent has rejected, and sub¬ 
stituted in lieu thereof a base value of $0.03968 pfer 


square foot for determining taxable gain (R. 5}). 

The Board held that the petitioner had not over¬ 
come the presumption of correctness which dt- 
tached to the determination of the respondent (R. 
53), and the petitioner brings the case to this 
Court for review (R. 56). 


SUMMARY OF ARGUMENT 


The Commissioner determined that the peti¬ 
tioner’s land was classifiable into three classes and 
fixed a different March 1,1913, value on each clasps. 
This classification is established by the books and 

* i 

records of the petitioner. The petitioner intro¬ 
duced no evidence before the Board to show the 
value of that land which was classified as improved 
and unimproved, and that which was adduced fo 

i 

show the value of unimproved land was opinion 
testimony which the Board was not bound to ac- 
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cept and moreover bad no probative value. The 
determination of the Commissioner is prima facie 
correct, and when the taxpayer introduces no evi¬ 
dence. it may not question the determination of the 
Board that the presumption of correctness which 
attaches to the Commissioner’s determination is 
correct. 

ARGUMENT 

There is no evidence to overcome the presumption of 
correctness which attached to the Commissioner’s 
determination 

The Commissioner determined that the peti¬ 
tioner's lands fell into three classes, improved, 
semi-improved and unimproved, and he assigned a 
different March 1,1913, value to each, namely, $0.80 
per square foot to the improved land, $0.40 per 
square foot to the semi-improved land and $0.03968 
to the unimproved land and to block No. 90 upon 
which the mausoleum was built. The Board sus¬ 
tained the Commissioner’s determination on the 
ground that the petitioner had failed to overcome 
the presumption of correctness which attached 
thereto. We submit that the Board was correct in 
this conclusion. 

There can be no question as to the classification 
of petitioner’s land determined by the Commis¬ 
sioner. The books and records of the association, 
as disclosed by the testimony of Thomas L. Haynes, 
the Internal Revenue Agent, showed what land 
was fully improved, what land was partly im¬ 
proved, and what land was unimproved and was 


being used for farming purposes, on March 1, 
1913 (R. 86). From his examination of the 
books and records of the petitioner, Haynes 
prepared a map showing the petitioner’s land by 
classes and showing also the land which had b^en 
sold to the Jewish Cemetery in 1911, and t|his 
map is Exhibit B between pp. 124 and 125 j of 
the record. Haynes also prepared a map shew¬ 
ing this same land and, in addition, that which 
was improved between March 1, 1913, and De¬ 
cember 31, 1930, and this map is Exhibit C !be- 
tween pp. 124 and 125 of the record. Moreover, 
Wilford T. Shay, the secretary of the petitioner as¬ 
sociation, recognized in his testimony that the pe¬ 


titioner’s land was classifiable into improved! or 
fully developed land (R. 72), partially or semiim- 


proved land (R. 77), and unimproved land (R. j72, 
74, 76), and he testified (R. 74, 75) that the ejast 
half of petitioner’s land was being farmed on 


March 1,1913, and has been farmed since that dhte. 
Block No. 90, upon which the mausoleum was built, 
is in this area (Ex. 5, facing R. 116; Ex. C, facing 
R, 124). Incidentally, Shay indicated upon the 

i 

map which was put in evidence at the time he yas 
testifying (Ex. 5, facing R. 116) what he meant!by 
the east portion, but no dividing line was drawnj on 

j 

the map. It may be observed that a line dividing 
the land into an east and a west half would m^an 
that well over half the total acreage of petitioner’s 
land was being used for farming purposes on 
March 1, 1913 (Ex. C, facing R. 124). The defer- 
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urination of trie Commissioner as to trie existence 
of sucri classed of land is therefore established by 
undisputed evidence. 

Xo evidence was introduced as to trie number of 
square feet in each class of land. 

AY ha t trie fair market value of property was on 
March 1,1913, is a question of fact to be established 
by competent evidence. Article 1591, Regulations 
69; Article 591, Regulations 74. 

Trie only evidence tending to prove value intro¬ 
duced by trie petitioner is as follows: 

AYilford T. Sriav testified that trie value of cer- 
tain blocks which were not fully developed on 
March 1, 1913, specifically, blocks Xos. 90, 95, 27, 
81, and 45, in which sales were made in trie taxable 
years 1927 to 1930, ranged in value from $0.70 to 
$1.25 per square foot (R. 76, 77). But lie did not 
testify as to trie basis upon which lie determined 
these values, and trie record does not show sucri 
basis. 

A. Sonneborn testified that lie would value unim¬ 
proved land at trie same price at which improved 
land was valued less trie cost of bringing it into trie 
same condition (R. 78), but lie testified that if land 
was far removed from improved land, was unim¬ 
proved and was being used for farming purposes, 
lie would place little value upon it in addition to 
its value for farm land, but lie did not fix any value, 
stating that it depended upon trie direction in 
which trie development was being made (R. 79). 
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Raymond Reeves and Louis F. Eppicli, real j es¬ 
tate operators with many years experience, testi¬ 
fied that they, with three other real estate operators 
had, on April 9, 1927, made an appraisal of peti¬ 
tioner's unimproved land in which the value! of 
such land was fixed at $0.78 per square foot (R. 
80, 83, 84), and this appraisal was put in evidence 
(R. 81). From the testimony of these two fit¬ 
nesses it appears that this appraisal was arrived 
at by estimating the value of all of petitioner’s 
improvd land upon the basis of sales of improved 
land made between January 1. 1911, and February 
28, 1913, deducting therefrom the cost of improve¬ 
ments made, dividing the amount thus obtained! by 
the number of square feet sold, the quotient being 
taken as the value per square foot of the unim¬ 
proved land (R. 80, 84). Moreover, Reeves reiter¬ 
ated his appraisal of $0.78 per square foot as fie 
value of the petitioner’s unimproved land (R. 80), 
but he testified that irrigated farm land, a little 
east of the petitioner’s land, brought around $£50 
or $300 an acre in 1913 (R. 81). Eppicli testified 
that lands in the vicinity of petitioner’s land wefre, 
depending upon water rights, selling from $20Cj to 
perhaps $300 or $400 per acre and that no lapds 
in the general vicinity of petitioner’s tract brought 
more than $400 (R. 84). 

The only evidence of sales made prior to the 
basic date is of sales of improved land (R. 96-ll|5). 

It is apparent that no witness on behalf of the 
petitioner has testified as to the value of petition- 
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er's improved and semi-improved land at tlie basic 
date, and their testimonv went only to the value 
of unimproved land. We submit that it has no 
probative force. 

The appraisal made on April 9, 1927, was a ret¬ 
rospective appraisal and depended in large meas¬ 
ure, since it was based upon estimates and a mere 
mathematical 1 computation, upon speculation. 

For this reason it was not onlv conclusive but not 

%/ 

persuasive evidence of value, and the Board was 
not bound bv it. J. C. Blair Co. v. Commissioner, 
34 F. (2d)*861, 863 (C. C. A. 3d) ; National Straw 
Works v. Commissioner, 47 F. (2d) 844, 845 (C. 
0. A. 7th). Cf. La Belle Iron Works v. United 
States, 256 U. S. 377, 387, and see also Mini. 3209, 
III-2 Cumulative Bulletin 339, wherein the require¬ 
ments of retrospective appraisals are set forth, and 
A. R. R. 358, 4 Cumulative Bulletin 382. Actually, 
this appraisal was but opinion evidence, as was 
the only other evidence adduced by the petitioner. 
The weight of authority supports the view that the 
Board is not bound to accept opinion testimony, 
even if uncontradicted, but may exercise its own 
judgment. Uncasville Mfg. Co. v. Commissioner, 
55 F. (2d) 893 (C. C. A. 2d), certiorari denied, 286 
U. S. 545; Patterson v. Commissioner, 42 F. (2d) 
148 (C. C. A. 2d) ; Nichols v. Commissioner, 44 F. 
(2d) 157 (C. C. A. 3d); Bourne v. Commissioner, 62 
F. (2d) 648 (C. C. A. 4tli). In Anchor Co. v. Com¬ 
missioner, 42 F. (2d) 99, 100 (C. C. A. 4th), the 
court said: 
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It is said that the Board had before it no 
evidence, except the testimony of Frajnklin, 
as to market value on March 1, 191$; but 
this ignores the determination of the j Com¬ 
missioner, which was before the Board, and, 
as shown above, w^as prima facie correct. 
And even if this were not true, w 7 e cjo not 
think that the Board, on the question of 
valuation, is to be held bound by the opinion 
of experts. Such evidence is competent, but 
it is not to be blindly followed. It shojild be 
weighed bv the Board in the light of the 
other facts developed in the case and of the 
general knowledge and experience of the 
members, and is by them to be giveij only 
such weight as in the light thereof ma\| seem 
to be just and reasonable. The Conqueror, 
166 U. S. 110. 131, 17 S. Ct. 510, 41 t. Ed. 
937; Head v. Hargrave, 105 U. S. 45, 49, 26 
L. Ed. 1028; Am-Plus Storage Battety Co. 
v. Commissioner (C. C. A. 7th), 35 (2d) 

167, 169. 

Even assuming, therefore, as we do not admit, that 
the opinion testimony introduced by the petitioner 
had any probative force, the Board was not Ipound 
to accept it. 

Opinion evidence, to be of any value, imjist be 
based upon admitted facts or upon facts, within the 
knowledge of the witness, disclosed in the record. 
Balaian & Katz Corp. v. Commissioner, 30 F, (2d) 
807, 808 (C. C. A. 7th); Vincennes Water Supply 
Co. v. Public Service Commission, 34 F. (^d) 5, 
8 (C. C. A. 7th) ; ,7. C. Blair Co. v. Commissioner, 
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supra. In the Balaian A Katz ease the court said 

(p. 808) : 

Opinion evidence that does not appear to 
be based upon disclosed facts is of little or 
no value. The opinion witnesses here were 
almost wholly without facts to support their 
conclusions, and it was within the province 
of the Board to disregard the opinion evi¬ 
dence, and base its opinion upon the facts 
in the record before it. The Conqueror, 166 
U. S. 110,17 S. Ct. 510, 41 L. Ed. 937; Idaho 
Bower Co. v. Thompson (I). C.) 19 F. (2d) 
547. We find nothing in Chicago By. Co. v. 
Blair (C. C. A.) 20 F. (2d) 10 (14), con¬ 
flicting with this conclusion. 

The opinion testimony of none of the petitioner's 
witnesses was based upon disclosed facts and is 
therefore of no probative value. 

The Board also had before it the statement of 
sales of petitioner’s improved land made be¬ 
tween January 1, 1911, and February 28, 1913 (R. 
96-115). This statement, standing by itself, is not 
evidence of the value of the improved land. Sales 
in themselves, without regard to the circumstances 
under which they were made, do not conclusively 
establish fair market value. Heiner v. Crosby, 24 
F. (2d) 191, 193 (C. C. A. 3d). And this rule was, 
in effect, considered bv this Court in Jos. S. Wells 
Assn. v. Helvering, 71 F. (2d) 977, 979, in deter¬ 
mining the value of certain stock. The record in 
the instant case does not disclose what part or por¬ 
tion of the improved blocks was sold, that is, the 
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situation or tlie actual physical location of the lots 
sold in such blocks or the situation or physical loca¬ 
tion of the blocks from which lots were sold. the 
lots sold may well have been the choicest lots! or 
some particular or special space which an individ- 
ual purchaser desired for any one of a numberi of 
almost obvious reasons. All of the improved l&nd 
was not, apparently, sold, and whether that whjLeh 
remained was not so w’ell situated, or for any otjier 
reason to a purchaser might be considered as l^ss 
valuable, is not disclosed. Moreover, the record 

i 

does not disclose the circumstances under whjich 
any sale was made. The petitioner was not bound 
bv anv valuation in the sale of land, nor wad it 
restricted as to the price it might ask or receive i'or 
land, and it was at liberty to avail itself of ^ny 
advantage in negotiations leading up to a sale. 

Fair market value has been defined as the price 
which a seller, willing yet not compelled to sell, 
will take for property and which a buyer, being 
desirous and able, yet not compelled to buy, will 

i 

pay for property. Chicago Rwy. Equipment (po. 
v. Blair, 20 F. (2d) 10 (C. C. A. 7th); Stiles\v. 
Commissioner, 69 F. (2d) 951, 952 (C. C. A. 5tli); 
and see also Crawford v. Commissioner, 70 F. (2d) 
744, 745 (App. D. C.). We submit that the state¬ 
ment of sales is not evidence of the fair market 
value of the petitioner’s improved land on Maijch 
1,1913, as that term is here defined. j 

The evidence introduced by the respondent is |as 
follows: 
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Marcus C. Bogue, a real estate operator, testi¬ 
fied that the value of farm lands adjacent and to 
the south of the land of the petitioner which was 
used for farming purposes on March 1, 1913, was 
$45 per acre and that farm land west and across 
the street from the petitioner’s tract had sold in 
1913 for $300 per acre (R. 89, 90, 91). Moreover, 
he testified that because the unimproved land of 
the petitioner was to be used as cemetery land, and 
it was provided with water facilities, he would fix 
tlie value of such land at the basic date at $250 per 
acre (R. 91). * This testimony was objected to by 
the petitioner, but the Board did not sustain the 
objection, which we submit was entirely proper. 
This witness established that he was qualified to 
give the opinion testimony he gave, and certainly 
the Board was warranted in concluding that his 
testimony was pertinent. 

Arthur D. Wilson, another real estate operator, 
testified that the value of farm lands adjacent and 
to the south and east of petitioner’s unimproved 

land which was being used for farming purposes on 
March 1, 1913, ranged from $45 per acre to $200 

per acre (R. 93, 94), and he testified that the un¬ 
improved land of the petitioner would have a 
higher value because it was to be used, eventually, 
for burial purposes, but he did not fix the value at 

anv amount. 

•/ 

It has been shown that the Board is not bound 
to accept opinion evidence but may disregard it 



entirely and reach its own conclusions. We submit 
that in the instant case the Board has not cdnsid- 
ered the testimony of these witnesses in reaching 
its conclusion. 

The determination of the Commissioner is prima 
facie correct. Beaumont v. Helvering, 73 F. j (2d) 
110,112 (App. D. C.) ; Anchor Co. v. Commissioner, 
42 P. (2d) 99, 100 (C. C. A. 4tli) ; Wickwire v. 
Reinecke, 275 U. S. 101, 105; and as the petitioner 
has submitted no evidence, the presumption of cor¬ 
rectness is not overcome, and the petitioner may not 
question that determination or the conclusion of the 
Board. Fesler v. Commissioner, 38 F. (2d)j 155, 
159 (C. C. A. 7th), certiorari denied, 281 U. S.j 755; 
Far is v. Helvering, 71 F. (2d) 610, 611 (C. j). A. 
9tli). See also McLaughlin v. Pacific Lumber Co., 
decided by the Supreme Court on December 10, 
1934, not yet reported but found in 1935 C. 0. H., 
Yol. 3, pp. 9230, 9231. | 

Assuming, without admitting, that the evidence 
introduced by the petitioner had any probative 
value, the conclusion of the Board would nevefthe- 

7 j 

less stand. The rule is well settled that, if the ifind- 
ings of the Board are supported by any evidence, 
they are conclusive. Phillips v. Commissioner, 283 
U. S. 589; IF. K. Henderson Iron T Yorks <£* {Sup¬ 
ply Co. v. Blair, 25 P. (2d) 538 (App. D. C.); 
Kekaha Sugar Co. v. Burnet, 50 P. (2d) 322 (App. 
D. C.); Beaumont v. Helvering, 73 F. (2d) 110, 
certiorari denied, February 11,1935. In the tfeau- 
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mont case, this Court, referring to the statement 
of the court in Jewett & Co. v. Commissioner, 61 
F. (2d) 471 (C. C. A. 2d), that the question is 
whether the petitioner’s evidence was “so compel¬ 
ling” that the Board should have found the facts 
in his favor, said (p. 113) : 

* * * the whole evidence falls far short 

of being so compelling that the Board of 
Tax Appeals should have found the facts in . 
favor of the petitioner. * * * And the 

Board was entitled to make its own decision 
from all the evidence before it, including the 
petitioner's. 

Even if the Court should entertain a view dif¬ 
ferent from that upon which this case has been 
presented, we feel that in the instant case it will 
sav the same as it did in the Beaumont case. 

As we have shown that the petitioner did not 
introduce any evidence to prove the value of its 
land and that the Board was not governed by the 
evidence introduced by the respondent in reaching 
its conclusion, the positions taken by the petitioner 
in its brief are fully answered. Some of the posi¬ 
tions may, however, be specifically considered. 

The petitioner in its brief (p. 10) contends that 
the Commissioner’s determination produces an ar¬ 
bitrary and whimsical result and, using a map, 
colored in distinctive colors to show blocks upon 
which the different March 1, 1913, values had been 
fixed, states that the results speak for themselves. 
We cannot agree with this position. In the first 
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i 
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place, if on this map all of the blocks in the large 
semicircular area had been colored, a different 
picture would be presented. All of the blocks in 
Exhibits B and C (facing R. 124) have been jcol- 
ored. They show that all of the uncolored blocks 
in the semicircular area of the map opposite page 
10 of petitioner’s brief, if colored, would alsq> be 
red, except blocks 21, 38, 39, 40, and 41. Alj of 
these blocks with the exception of 39 and 40 ar^ at 
the edge of, outside and beyond, the general a^ea, 
colored in red, which was improved on March 1, 
1913, and block 40 may also be so considered, 'fke 
red area then shows how far the development iiad 
proceeded on March 1, 1913. Exhibit C (facing 
R. 124) shows, in blue, the area which was being 
developed or was improved between March 1, 1913, 
and December 31, 1930. I 

7 I 

i 

It is apparent that the development of lots j by 
the petitioner prior to the basic date was restricted 
to a certain area. Blocks Nos. 48, 53, and 54 ^nd 
the other blocks, to which the value of $0.03968 \yas 
fixed, mentioned by the petitioner in its brief (pp. 
10, 11), were not in that area and were not even 
semi-improved on March 1, 1913, and were not de¬ 
veloped until after that date or before December 
31, 1930. Even if we concede that these blociks 
were not in the same state as more remote laiid, 

i 

devoted to farming purposes, and that, because of 
their proximity to fully developed land, they mig}ht 
have had a higher value than such land, it does pot 
follow .that the value fixed thereon is unsound. 
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Rather it will lead to the conclusion that the value 
fixed upon more remote land is excessive, and the 
error, if any, is in the petitioner’s favor. It is true 
the Commissioner and the Board were primarily 
concerned with the value of land sold in the taxable 
years 1927, 1928, 1929, and 1930, but the books and 
records of the petitioner association showed only 
three classes of land on the basic date and, without 
taking into' consideration wholly intangible and 
merely relative factors, such as the fact that only 
a small roadway separated one unimproved piece 
of land from an improved block and many feet or 
several yards separated another piece of unim¬ 
proved land 1 from an improved block, it was only 
practicable and sound to consider that each square 
foot of each class had the same value. Without so 
considering, and in utter disregard of the peti¬ 
tioner’s books and records, it would have been 
necessary to value each block by location and ir¬ 
respective of its condition on the basic date. Such 
action would have been unsound. 

The petitioner contends (Br. 16, 17) that the 
Board has apparently relied upon the sale of fif¬ 
teen acres of land to a Jewish cemetery for $15,000 
as a basis for its conclusion. When it is consid¬ 
ered that the value fixed for unimproved land is 
over $1,250 per acre, eliminating wastage for road¬ 
ways, etc., almost 30% more than that land was sold 
for, this position seems untenable even though the 
benefits of interments, foundations, and greenhouse 
sales had some value above $1,000. Moreover, this 
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is the only indication of the price for which unim¬ 
proved lands had been sold, and the contention jthat 
the petitioner was selling lots and not acreage prop¬ 
erty is not material since at the basic date Very 

«/ I %/ 

little, if any, of the petitioner’s unimproved land 
had been laid out into blocks and lots, which cbuld 
not have been the case since over half the total 
acreage was being used for farming purpose^ on 
that date (R. 75). To this extent, and since!the 
land sold to the Jewish cemetery was only improved 
so far as the general improvements were concerned 
(R. 72), which left all the unimproved land in their 
original state (R. 49), this land was comparably to 
the unimproved land. 

The petitioner contends (Br. 20 et seq.) that [the 
testimony of the witnesses on behalf of the respond¬ 
ent as to the value of lands in the vicinity of ihe 

i 

petitioner’s tract is not relevant. Illinois cajses 
have been cited to support the proposition that 
evidence of value or sale price is not relevant unless 
the other property, the value or sale price of wlijkdi 
is testified to, is substantially similar in conditions. 
We are dealing with property situated in Colorado. 
The rule on this point in Colorado, as laid down! in 
Loloff v. Sterling, 31 Colo. 102, 103, 71 Pac. 113,j is 
that the evidence is admissible, leaving to the trial 
court's discretion the determination of substantial 
similarity. But neither the law of Illinois nor the 
law of Colorado are pertinent in the instant ca$e. 
The rules of evidence applicable in courts of 
equity of the District of Columbia govern the 



admission or exclusion of evidence before the 
Board or any 1 of its Divisions. Section 907, Reve¬ 
nue Act of 1926; Rule 39 of Rules of the Board of 
Tax Appeals. Section 6, c. 1, Title 9 of the District 
of Columbia Code (31 Stat. 1356, c. 854, Sec. 1061), 
provides that in equity cases in the District of 
Columbia testimony of witnesses may be taken in 
the manner provided by the Rules of the Supreme 
Court of the United States for practice in equity, 
and of the Supreme Court of the District of Colum¬ 
bia not inconsistent therewith, and Rule 46 of the 
Rules of Practice in Equity, promulgated by the 
Supreme Court, provides: 

In all trials in equitv the testimony of 
witnesses shall be taken orally in open court, 
except as otherwise provided by statute or 
these rules. The court shall pass upon the 
admissibility of all evidence offered as in 
actions at law. * * * If the appellate 
court shall be of opinion that the evidence 
should have been admitted, it shall not re¬ 
verse the decree unless it be clearly of opin¬ 
ion that material prejudice will result from 
an affirmance, in which event it shall direct 
such further steps as justice may require. 

Rule 55 of the Equity Rules of the Supreme 
Court of the District of Columbia, provides: 

In trials in equity the testimony of wit¬ 
nesses shall be heard orally by the court as 
in actions at law% unless in particular cases 
the court otherwise orders. 
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Under these rules the opinion testimony of Re¬ 
spondent ’s witnesses was admissible, it being within 
the Board’s discretion to judge its value. Ijhe 
Federal rule, as laid down in United States j v. 
Nickerson, 2 F. (2d) 502, 503 (C. C. A. 1st), is ^he 
same. In that case the court said: j 

Under such circumstances as obtained jin 
the case it was clearly a matter of discretion 
for the court to admit evidence of the sa|es 
of other lands, although not in the imme- 
diate vicinity of the locus, * * *. A)id 

in the court’s charge to the jury, after com¬ 
menting on the fact that the jury had sepn 
the locus and other lands in that vicinity, 
* * * the jury were clearly instructed 

that sales of land in the neighborhood were 
to be disregarded, unless, considered in the 
light of the jury’s view of the locality and 
of the testimony, they were satisfied that 
there was real similarity between the section 
where such sales were made and the lochs. 

i 

It is apparent, therefore, that the position of tjhe 
petitioner—that the evidence of value given by t|ie 
respondent’s witnesses which was inadmissible—fis 
untenable, even assuming, as it has been shown is 
not the case, that such opinion testimony was j a 
basis upon which the Board reached its conclusion. 


The petitioner also contends that the Board hhs 


relied upon a discount theory in reaching its con¬ 
clusion. This contention is without merit. The 
statement in the Board’s opinion (R. 52) to which 
the petitioner refers is but a statement by the 


i 

i 

i 

i 
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Board in recognition of the fact, which is the posi¬ 
tion which we have taken in this case, that the 
retrospective appraisal made on April 9, 1927, is 
based upon estimates and speculation which de¬ 
prive it of that factual basis it must have to be of 
probative value, and the Board says that it failed 
to take into consideration the meaning of fair mar¬ 


ket value. The Board has only pointed out that 
the appraisal is not evidence of value, and the state¬ 
ment can onlv be construed as such and not as being 
a basis of the Board’s conclusion. 


CONCLUSION 

It is respectfully submitted that the decision of 
the Board should be affirmed. 

Frank J. Wideman, 
Assistant Attorney General. 
Sew all Key, 

Howard P. Locke, 

Special Assistants to the Attorney General. 
March 1935. 
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